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Court of Appeals of the District of Columbia 


No. 3169. 

Henry Briggs, Appellant, 
vs. 

Commissioner of Patents. 


a Supreme Court of the District of Columbia. 

At Law. No. 60260. 

Henry Briggs, Petitioner, 
vs. 

Commissioner of Patents, Respondent. 

United States of America, 

District of Columbia, ss: 

% 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. , 

Filed September 10, 1917. 

Law. No. 60620. 

Henry Briggs, Petitioner, 
vs. 

Commissioner of Patents, Respondent. 


To the Honorable the Judges of the Supreme Court of the District 
of Columbia : 

Your Petitioner Henry Briggs presents this his petition for a 
writ of Mandamus to be directed to the Commissioner of Patents 
and respectfully states: 
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Patent Office says “Whenever it shall he found that two or more 
parties whose interests are in conflict, are represented bv the same 
Attorney, the Examiner will notify each of said principal parties 
and also the Attorney of this fact.” 

In pursuance of this rule there was sent to Petitioner the notice 
required hut being sent to the wrong address was returned to the 
Patent Office undelivered and on Aug. 1st, 1912, the Commissioner 
wrote to these Attorneys Phillips Van Everen and Fish to send him 
the true address of your Petitioner within Ten days. To this let¬ 
ter of the Commissioner these Attorneys wrote in reply that they 
did not know the address of petitioner, although the record shows 
that they on that same day did know petitioner’s address and wrote 
a letter to petitioner at his Camp in Maine which was duly received 
and answered by petitioner. In consequence of this conduct of his 
said Attorneys the notice required by Rule 97 was never sent to your 
petitioner and he was kept in ignorance of all these proceedings. 

Eighth. Your petitioner received a letter from said Att’ys dated 
Aug. Oth, 1912, while at his camp in Maine which he answered 
on Aug. Pith. This letter said that an Interference had been de¬ 
clared between Eppler and Petitioner but did not say as to what 
application it referred and as Petitioner had several pending 
d at that time all in the hands of the said Att’vs, it left him 
in ignorance as to what application was involved. In Sept., 
1912, petitioner received another letter from his said Att’ys asking 
further information as to said interference to which petitioner re¬ 
plied, and again in Oct. he received a letter from said Att’ys, to 
which he replied, and on Oct. 30th, 1912, petitioner on his way 
through Boston called at the office of his said Attorneys Phillips, 
Van Everen and Fish and there met Mr. Phillips and for the-first 
time fully understood what application of his was involved in the 
Interference with Eppler. 

At this meeting your petitioner made a statement as to the claims 
involved in said Interference, which was taken down by the stenog¬ 
rapher and was reduced to type writing and brought back for your 
petitioner to sign. In the conversation with Phillips your petitioner 
told him that he was the first inventor of those claims and demanded 
the question of Priority be submitted to the Patent Office and de¬ 
cided by it, as Phillips had said to petitioner that he thought Eppler 
was ahead of him. At no time did the said Phillips inform petitioner 
that, a Patent had been allowed him, on his said application, but 
studiously concealed this fact from your petitioner. Petitioner left 
the office of said Att’ys and came on to his home in Hasbrouck 
Heights, N. J., and has not been there since that time. That was the 
last interview- be had with said Att’ys and the last communication 
he ever had with them, or from them. 

Ninth. The Patent Office record shows that about the 11th of 
Nov., 1912, a paper was filed in the Interference proceeding of Ep¬ 
pler vs. Briggs, No. 35,033 entitled “Concession of Priority” purport¬ 
ing to be signed by your petitioner Henry Briggs. This 
5 paper is typewritten and the date Nov. 7th, i912, is also type 
written except the figure 7 is by pen and ink. 
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It has no witness, and nothing to indicate where it was written 
or where it was signed. Your Petitioner states that he never saw 
that paper until lie saw it on file in the Patent Office, that he never 
Mgned same and he denounces same to he a forgery. Unon this 
false and forged paper a judgment of priority was rendered against 

n ITh'T ?" d f m favor of th * !wid Kppler all <»>e claims involved 
said Interference proceeding and same were stricken from peti- 
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, -l-'Vi "i *° ,e c xa, mnod by an Attorney and all the above facts 
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Eppler and they appeared and made defence to same. They filed 
the separate affidavit of Benjamin Phillips, Horace Van Everen and 
Fred 0. Fish, and of their stenographer Annie C. Richardson. 

Phillips in his affidavit states “At the time the applications 
< involved in this interference were filed both Briggs and 
Eppler were in the employ of the United Shoe Machinery 
Company, and my firm acted as Counsel for that Company in the 
prosecution of both cases, and were paid by said Company, both 
the parties to the interference being fully advised of this fact.” In 
a subsequent paragraph in his affidavit he says “the sole object be¬ 
ing to obtain a valid patent for my clients the United Shoe Ma¬ 
chinery Company.” 

It appears therefore that your petitioner had no Attorney to 
represent him and to defend his interest although he had ap¬ 
pointed the said Attorneys as his Att’ys and lxdieved they were 
acting in good faith as such. But it now ap|>ears by their own 

• « ^ ^ ^ were not acting as Att’ys for petitioner, not¬ 

withstanding they were appointed by petitioner by his written 
H t\ an l were so recognized by the Patent Office and they 
signed all papers in that matter as Attorneys for Ilenry Briggs. 
It is apparent therefore that this Interference proceeding was con¬ 
ducted by these Att’ys in the interest of the United Shoe Machinery 
Co. to whom this patent, obtained through the application of Eppler, 
was issued as Awignee. 

Thirteenth. Petitioner states that it was very greatly to the in¬ 
terest of the United Shoe Machinery Co., that it should receive this 
patent as Assignee of Eppler than as Assignee of petitioner, as it 
conceived. 

Said company was bound under a contract with your petitioner 
to manufacture its Shoe Machines under certain patents it had pur¬ 
chased from petitioner and under all improvements which he should 
invent applicable thereto, and to pay your petitioner the sum of 
$30.00, for each such machine sold or leased by it. It had 
8 during the years 1007 to 1912 manufactured and leased 
more than (20(H)) two thousand machines with the improve¬ 
ments covered by the claims invented by petitioner and set forth in 
his application of Nov. 24th 1900 and which' had been allowed by 
llie Commissioner of Patents on May 8th 1912. This fact appears 
from the preliminary statement of their employee Eppler in the 
record of the interference proceedings No. 35,033. If the patent 
was issued to your petitioner as allowed him by the Commissioner 
on May 8th. 1912, the Company would have to pay petitioner more 
than $60,000, at once. The motive therefore for depriving peti¬ 
tioner of this patent and causing it to be transferred through these 
interference proceedings to Eppler and the patent to issue to the 
United Shoe Machinery Co. as Assignee, is at once apparent. The 
United Shoe Machinery Co. has continued to manufacture its ma¬ 
chines with said improvements during the years since 1912 until 
now and has manufactured several thousand more, and its contract 
continues with petitioner until October, 1918. 

Fourteenth. Under its said contract with petitioner the United 
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Shoe Machinery Co., paid petitioner the ca.*h sum of $10,000.00. and 
paid him royalty up to 1010. Petitioner was in the employ of the 
1 nited Shoe Machinery Co. up— May, 1007, hut quit its employ 
at that date and has not since l>een in its employ or had 
any connection with it. The statement in the affidavit of the 
slid Benjamin Phillips as follows “At the time the applications in¬ 
volved in this interference were tiled lx>th Briggs ami Eppler were 
in the employ of the l nited Shoe Machinery Co.” is not true and 
lids was well known to Phillips. The application of Kppler was not 
hied until Mar. II 1012, and was a division of one tiled Aug. 8th 
1008, and Phillips well knew your petitioner was not then 
and had not been in the Shoe Machinery Co. employ since 
May 1007. * 

The Cnited Shoe Machinery Co. has not paid petitioner any roy¬ 
alty since .hm. 1010, and when petitioner demanded payment since 
then, the Company’s excuse has been, that it is not making any 
machines with the improvements of petitioner on same. This was 
then its object in securing the patent for these inventions through 
. Eppler. and not through Petitioner. 

Fifteenth. .The application of petitioner to have these Interfer¬ 
ence I rocoedings No. d.»,().*»*>, opened and the judgment of priority 
therein set aside was refused by the Commissioner, who rendered 
ihe following opinion in the ease. 

I cannot accept the statement that the concession of priority was 
not .signed by Briggs. At the hearing before the last I had oppor¬ 
tunity to see Mr. Briggs sign his name. While watching him 1 had 
before me the original concession of priority, and when he finished 
his signature 1 said to him that the signature on the concession of 
priority was evidently his signature. To this he made no denial or 
response, hut the Attorney Mr. Milliken said that it was not con- 
lendeu that the signature was not genuine. 

Mere Ihe matter was left. Nothing is presented which alters the 
opinion formed l.y me at that time. The petition is denied.” 

, In this opinion the Commissioner has fallen into two errors In 
the first place, there hail not lieen a “former hearing” or as he states 
it At the hearing liefore the last.” The occasion referred to bv the 
Commissioner was on Feb. 28, 191tf, when Briggs signed an afli- 

m Jm VI | 1 «. t 1 ,,e . oHire °/ t * ,c OommiMinner and in his presence. 
10 I hat affidavit stated that lie had never seen the concession 
of priority until 1915, when he saw it on file in the patent, 
olhce and that he had never Knowingly signed such a paper and 
that it was a forgery. 

,, in tlie second place, the Commissioner's remark was addressed to 
Mr. Milliken and not to Mr. Briggs, and Mr. Milliken replied, that 
it was not then a question of the genuineness of the signature hut 
as to the conduct of Briggs’ Attorneys, in procuring it. All of this 
occurred liefore the application for a reissue of the patent was tiled 
and was no part of those proceedings, and should not have been 
considered by the Commissioner in the trial of that application 

Ihe genuineness of the signature was not the question in issue 
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hut it was the genuineness of the Concession of Priority, which 
Briggs had sworn he never knowingly signed, and had never seen 
until he saw it in the Patent Office. 

These AttVs state that the Concession of Priority was prepared in 
their office and sent by mail to Briggs at Ilasfcrouck Heights, N. J., 
and that it came back to them by mail signed, and that they are con¬ 
vinced it is the genuine signature of Briggs and they are familiar 
with his signature having seen him write his name on a number of 
occasions. 

This is all the testimony in this record as to the genuineness of 
this Concession Paper. In contradiction of its genuineness is the 
affidavit of Henry Briggs and his private Secretary Mrs. Zuber, who 
is his daughter. They both make oath that no letter with this Con- 
f r 1 1 \ was ever received by Briggs and that he never 
signed it. Mrs. Zuber further states that she opens all letters re¬ 
ceived by mail for her father and reads them to him, and 

11 that she never saw any letter from these Att’ys with this 
Concession paper in it, and that on the date this concession 

l*ears she was with her father and attending to his business with him, 
preparing checks for him to sign and mail to different parties in 
and around Hasbrouck H’ts, and these checks are produced liearing 
that date and all in her handwriting. 

The Commissioner has disregarded this evidence entirely and 
placed himself in the jnisition of an Expert on handwriting, and 
rendered his judgment not on the testimony but on his private 
opinion, as to the genuineness of this signature. He has ignored 
the conduct of these Attorneys in attempting to represent both par¬ 
ties in a contest as to priority in an Interference proceeding; ignored 
their conduct in concealing from petitioner the fact that a patent 
had been allowed him by the Commissioner of Patents on May 8th, 
1012; ignored their conduct in concealing from petitioner that they 
were not acting in good faith as his Attorneys but were acting alone 
in the interest of the United Shoe Machinery Co., and directly 
against the interest of petitioner; ignored the fact that these inter¬ 
ference proceedings No. 35,033, were carried on without anv notice 
to petitioner as required by Patent Rule 97; and entirelv' ignores 
the fact that petitioner was not represented in that proceeding in 
any way whatever,*a.nd has in fact never had an opportunity to pre¬ 
sent his side of this matter. 

Sixteenth. This decision was rendered Aug. 1st, 1916, and your 
petitioner on Aug. 12th, 1916 appealed from this decision of the 
Commissioner to the Court of Appeals of the District of Columbia, 
and at the Oct. term 1916 of said Court, his appeal was dis- * 

12 missed on the ground that no appeal would lie from this de¬ 
cision. Thereupon your petitioner filed an amended applica¬ 
tion 1 >efore the Commissioner of Patents setting forth additional facts 
which show the injustice of the decision in this interference pro¬ 
ceeding and asked again that it be opened. On Aug. 8th, 1917 he 
again refused to open said interference proceeding and* rendered 
the following decision. 

“I have carefully reconsidered the petition to set aside judgment 
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the inventions taken from petitioner’s application, was issued to it 
as assignee of the said Eppler. 

1 he said company was at that time bound under its contract with 
petitioner, to prosecute for him and in his name petitioner’s applica¬ 
tion of November 24th, 1900, covering these claims, and when a 
patent was allowed on same it was hound under its said contract to 
pay the Government fee and to have the patent issued in the name 
of petitioner and petitioner was then to assign same to the company, 
the consideration l>eing that the company was to manufacture its 
machines with said inventions or some of them and to pav petitioner 
a royalty of $30.00, on each machine. 

The United Shoe Machinery Co. was therefore estopped, both in 
morals and in law from refusing to pay said fee of $20.00, and hav¬ 
ing a patent issued to petitioner in his name, on receipt of the notice 

of the allowance by the Commissioner, of Petitioner’s application 
of Nov. 24th 1900. ^ 

Said Company went further, and perpetrated an additional fraud 
on }our petitioner by concealing from him the notice of the allow¬ 
ance of his said application, sent to him by the Commissioner of 
Patents, and also concealed from him the fact of said allowance. In 
this manner petitioner was kept in ignorance of this fact of allow¬ 
ance of his application, and thus prevented from himself paying the 
Go\eminent lee, and having his patent issued to himself. 

Through its said Attorneys the said Company assumed an 
antagonistic position towards petitioner, and wrote to the 
Commissioner asking for the institution of these interference pro¬ 
ceedings No. 35,033, thus causing the withdrawal of petitioner’s ap¬ 
plication from the issue files by the Commissioner. 

Petitioner is advised these entire proceedings are void as against 
him, first, became the Commissioner had no power or authority 
under the law, to withdraw the application of petitioner from the 
issue files, without first giving petitioner notice; second, because all 
of said proceedings were procured by fraud as herein set forth, and 
were carried through without petitioner’s knowledge or consent. 
It was the duty of the Commissioner therefore to have set Interfer¬ 
ence proceedings No. 35,033, aside and to have issued to petitioner 
a patent as allowed him May 8, 1912. By refusing to do this the 
United Shoe Machinery Co. reaps the benefits of these flagrant 
frauds which it has perpetrated against petitioner, through its said 
Attorneys Phillips Van Everen and Fish. 

Nineteenth. These Attorneys Phillips Van Everen and Fish were 
the Attorneys of record for petitioner and so conducted his applica¬ 
tion of Nov. 24th, 1906, and were so recognized by the Commis¬ 
sioner. They at no time disclosed to him that they were acting as 
the Attorneys of the United Shoe Machinery Co., and representing 
its interests, and not the interests of your petitioner. By such con¬ 
cealment therefore they have deceived the Commissioner as well as 
your petitioner. They now file their affidavits and state that they 

2—3169a 
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were not the Attorneys of your petitioner in said Interference 

16 proceedings, but were employed by and paid bv the United 
Shoe Machinery Co., and were acting alone in its interest 

and behalf, and not in the interest of petitioner. 

Your petitioner is advised that this conduct of said Attorneys is 
such fraud as to vitiate the entire interference proceedings, and to 
render them null and void. 

Twentieth. That the whole purpose in instituting these inter¬ 
ference proceedings was to defraud your petitioner and not to make 
a bona fide investigation as to Priority of Invention, is made appar¬ 
ent by the affidavit of Annie C. Richardson filed by these Attorneys. 

From this witness it appears that petitioner in this interview with 
Phillips at his office on Oct. 30th, 1912, stated, that he first con¬ 
ceived this invention ‘‘about the middle of the year 1902.” Peti¬ 
tioner then gave the details of how he conceived it. He then stated 
that he reached a clear idea as to the mechanism shown in his 
patent drawings “about the latter part of 1904, or the early part 
of 1905. He then stated that he first disclosed the principle he in¬ 
tended to use, to Mr. Meyer and Mr. Dolbeare, in 1902. He also 
stated that he had disclosed the invention to Mr. Frederick King 
and that he desired to make an experiment of that nature, in the 
early part of 1906, and that Mr. King gave him permission to make 
the experiment. This was “possibly three or four months” before 
Mr. Crossman made the drawings. These drawings by Mr. Cross¬ 
man were made Feb’y 5, 1906. 

All of these statements showed that petitioner was the prior in¬ 
ventor of these claims and good faith required Mr. Phillips to exam¬ 
ine each of these gentleman who were there in the employment of 
the Company and see if they could corroborate petitioner. 

17 Rut Mr. Phillips does not do this. On the contrary he 
says “at the time 1 had the interview with Briggs on October 

30th, 19P2, I told him that I thought Eppler was entitled to the 
patent, and asked him if he was willing to sign a concession of 
priority, and he said that he was.” 

There could not be more conclusive evidence, that this whole in¬ 
terference proceeding was instituted by the United Shoe Machinery 
Co., through its Attorneys Phillips, Van Kveren and Fish, for the 
sole purpose of defrauding petitioner out of this Patent and having 
it transferred to themselves as Assignee of Eppler, under the guise of 
interference proceedings in the Patent Office. 

This undoubtedly could not have been accomplished if the Com¬ 
missioner had known that these Attorneys were in fact the Attorneys 
of this Company and acting in its interest and not of your peti¬ 
tioner. 

According to the affidavit of these Attorneys themselves, this en¬ 
tire record in the interference proceeding No. 35,033, is false in that 
it presents them as the Attorneys of your ]>etitioner, and in that it 
purports to be a bona fide investigation. It shows there was no in¬ 
vestigation and no honest judgment of priority rendered by the Ex¬ 
aminer, but a judgment obtained by the fraud of the United Shoe 
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Machinery Co., acting through these Attorneys, and by means of 
a false and fraudulent Concession of Priority. 

Your petitioner is advised that a Court of Equity will not permit 
such a transaction to stand when the injured party petitions it for 
redress. 

Twenty-first. The Patent Oflice rules and practice, authorize a 
patent to Ik? issued only upon payment of the Government fee of 
$20.00 by the Investor himself or by his Attorney. The 

18 records of the Patent Oflice show that these Attorneys Phil¬ 
lips, Van Everen and Fish paid the government fee of 

$20.00, and caused to be issued in the name of your petitioner the 
Patent of May 26th, 1914, No. 1,098,011. These Attorneys now 
testify that they were not the Attorneys of your petitioner nor act¬ 
ing for him in these proceedings. As your petitioner did not author¬ 
ize the issue of this patent deleted as it. is of these five important 
claims and same was done without the knowledge or consent of peti¬ 
tioner, he is advised the same is void as against petitioner and will 
be treated, as such bv this Honorable Court, upon the evidence of 
record. 

This original patent No. 1,098,011, has never l>een delivered to 
petitioner nor has he ever seen same, but is informed that it was 
delivered by said Attorneys Phillips, Van Everen and Fish to their 
client the United Shoe Machinery Co., and it» is holding same and 
refuses to deliver it to petitioner. Petitioner has demanded it of 
said Company, in order to file it with his application for a reissue of 
same, but the Company refuses to deliver it up but has demanded 
that petitioner assign same to it. 

Twenty second. All these facts have been presented to the Com¬ 
missioner of Patents by the petition and amended petition of your 
petitioner but the Commissioner refuses to open said interference pro¬ 
ceeding, or to grant any relief to your petitioner, and there is no 
appeal from his decision in the matter. Your petitioner has been 
grievously wronged and deprived of his rights and of a valuable 
]>atent allowed him on May 8th 1912, and is without any means of 
redress, otherwise than through this Honorable Court, by means of 
its writ of Mandamus interposed in his behalf. 

19 Wherefore, the premises considered, your petitioner prays, 
that this Honorable Court will direct its writ of Mandamus 

be issued to the Commissioner of Patents commanding him to open 
said Interference proceeding No. 35,033 between Andrew Eppler 
and Henry Briggs, (your petitioner) and to set aside the judgment 
rendered therein by H. E. Stauffer Examiner of Interference, on 
November 13, 1912, and that he be directed to set aside the order 
instituting said interference proceeding and to set aside the order 
of the Commissioner E. B. Moore of date July 1, 1912, withdraw¬ 
ing from the issue files your petitioners application of Nov. 24th 
1906 being Serial No. 344,828, allowed May 8, 1912. Your pe¬ 
titioner further prays that the Commissioner of Patents, be directed 
to Reissue to your petitioner the patent as allowed him by the then 
Commissioner of Patents E. B. Moore on May the 8th 1912. 

. Your petitioner prays for such other and further relief as to this 
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pa^TZl% leS heKWUb ‘ 1S exhil>ita to his ‘he following 

Exhibit 1. Printed Copy of Record in the Court of Appeals. 

— Copies of letters introduced on the hearing before The 
Commissioner of Patents. 

.1. Copy of Commissioners decision denying Petition to 
Reopen Interference No. 35,033, dated Aug. 8, 

4. Copy of Contract between Henry Briggs and United 
Mioe Machinery Company. 

20 tition’ eXhibitS llC ,,ra ' S " m - v he taken as part of his pe- 

WILLIAM A. Mil,LIKEN. 

Attorney for Petitioner. 

State of New Jersey: 

County of Bergen; ss. 

i Jl em • l!r iRfis the above named petitioner lieing duly sworn savs 
he has read the foregoing petition and knows the ,!« 

and he statements therein made as of his own knowMge are ^e 
and those made on information and belief lie Miovcs to lie true ’ 

HENRY BRIGGS, 

Petitioner. 

Subscribed and sworn to liefore me this August_ 1017 

[ se . l1 G. I SIEBENMANN, [L. s.l 

L ‘ ' L ‘ J (■ ommmioner of Deeds N. J. 

1 ^ 

Exhibit* 2 to Petition. 

August 6, 1912. 

Mr. Henry Briggs, Care Mr. W. Sewall, Island Falls, Me. 

.'h Dear Briggs: An interference has been declared IWwcen 
>our pending application for improvements in sewing machines 

Horton W' T Um fi, ° d ^ E PP' er - The invention in K oIved^ £ Z 

T J he Pyhmmary statements in the interference are due August 
12th, but owing to our inability to reach vou we have Hied a moHon 
to have he time extended thirty days. Will vou be back in tTme to 
execute this statement? If not, can you send us bv mail the in 
formation necessary for its preparation? We will then prepare the 
statement and send it to you for execution. I should like howeter 
to see you personally in the matter, and I would suggest that vou 
arrange if possible to spend a few days in Boston^^t vour eirte 

tomemenee in or-that we may go over the situati-n 

b. p./m. Youre very tru] y- 
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Island Falls, Me., Aug. 12, 1912. 

Mr. Benj. Phillips. 

Dear Sir: Your letter received and contents noted. I don’t see 
where there is any value now in the Patent for me that I should 
s^>end the fair to Boston and l«u*k as I am not coming home until 
Nov. next if Eppler has the first claim or not I do not know as it is 
so long ago that 1 have forgotten all al>out it. Sorry that 
22 you have been to so much trouble to find me I will stop in 
to yee you when I come threw Boston. Hoping this finds you 
well and happy as it leaves me. 

Yours, 

II. BRIGGS. 


Mr. Henry Briggs, Island Falls, Me. 


August 30, 1912. 


Dear Sir: Your letter of August Pith came to hand. My as¬ 
sociates have made an investigation with a view of finding out as 
much as we can without your assistance as to the date of your in¬ 
vention of the roll clutch for the hack gage. The earliest record we 
find is a brown paper drawing dated February o, 1900. The order 
numl>er was 37,124. 

It is understood that after this, thirteen attachments were made, 
some of which you put on to machines in use in shoe factories. 
With your re<*ollection refreshed by the above facts, can you give 
us any idea when von first thought of locking the back gage with 
a roll clutch? 

Please answer this letter as soon as possible. Hoping that you are 
enjoying your vacation, I am, 

Yours very truly, 


B. P. 


Island Falls, Me., Sept. 1st, 1912. 

Mr. Benj. Phillips. 

Dear Sir: Yours of the 30th, inst. received. Now if you can 
find the date I made the Band Lock on the machine for the back 
gage and slide rest, the same lock as i used for the thread, as 
23 vou must remember that one 1 tried, when I found that did 
not do I began to work on the roller type or Horton, and 
eventually worked out the one in question. 

Hoping this will help you out in the matter. 

Yours trulv, 

HENRY BRIGGS. 
October 23, 1912. 

Mr. Henry Briggs, c/o Mr. W. Sewall, Island Falls, Me. 

My Dear Briggs: I have been making a further investigation 
with a view to get all the facts that I can concerning the date when 
you conceived and reduced to practice your improvement in back 
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and work rest mechanism, ami I want to ask you to please l>e 
sure to stop ami see me on your way hack from Maine, at which 
time I should like to go over these faets with you. 

Very truly yours, 

BENJAMIN PHILLIPS. 

B. P./A. 

Elmer P. Howe, Esq., Cloutmans Point, Marblehead, Mass. 

My Dear Mr. Howe: I had a long interview with Briggs yes¬ 
terday and had him make a statement as to the date of his inven¬ 
tion of the roller lock mechanism for the welt guide and hack rest 
slides, which is now involved in interference with an application of 
Eppler s. 1 enclose herewith Briggs’ statement which was taken by 
my stenographer as he gave it. This statement is corroborated in 
many respects by the facts which we had already ascertained. As¬ 
suming that Mr. Briggs' statement is accurate, I believe that 
24 be could establish no date of invention prior to February 
5, 1900, which is the date upon which Mr. Robert L. Cross¬ 
man, Briggs' draftsman at tbc Goodyear Factory began the draw¬ 
ings referred to in I be Briggs' statement. It may be true that 
Briggs, as he says, bad a mental concept of the mechanism for ap¬ 
plying the Morton clutch principle to the locking of the welt guide 
and back rest slides of a sewing machine as early as be says in bis 
statement, but on bis own admission, he made no disclosure to 
any one prior to Crossman which would 1 k> sufficient to constitute 
what would be considered as a disclosure in interference proceed¬ 
ings. Without troubling you with reports which have been sub¬ 
mitted to me on the matter, I would say that Kppler has conclusive 
documentary proof in the shape of dated drawings which are prior 
to February 5, 190b, the date Crossman began Briggs' drawings. 
Eppler bad a complete machine assembled on Mar. 2K, 1900. 

In view of the foregoing, I am of the opinion that Eppler would 
prevail in case of interference proceedings between Eppler and 
Briggs. I told Briggs that I thought Eppler was entitled to the 
patent, and 1 will if it meets with your approval, prepare a dis¬ 
claimer and send it to Briggs for his signature. 

Yours verv trulv, 

(Sgd.) BENJAMIN PHILLIPS. 

B. P. C. Enc-Sta ten lent— 

Yes do it 
E. P. II. 


25 September 7, 1912. 

Massrs. Bacon & Milans, Washington, D. C. 

Eppler vs. Briggs Interference No. 350911. 

Gentlemen: We forward you herewith a request that the Ex¬ 
aminer of Interferences should postpone the date of tiling the pre- 
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liminary statements in this ease. We have set forth in the request 
reasons, and verified it by an affidavit. You might and probably 
can advantageously tell the Examiner a little more than this request 
contains. Henry Briggs is a man of great positiveness and some 
peculiarities. It is difficult sometimes to lead him, and it is impos¬ 
sible to drive him. lie refuses to come to Boston to attend to this 
matter nmv, and in as much as we represent both parties, we are 
particularly solicitous that his rights should not be prejudiced. We 
confidently expect Mr. Briggs to be in Boston in the early part of 
November, and hope that we will, bv his assistance, be able to ob¬ 
tain the exact date of his invention. One of our reasons for taking 
so much pains about the matter is that we have been unable to con¬ 
firm the recollection of an earlier date of conception for Briggs 
which one of the members of our firm has,—that is to say, Mr. Phil¬ 
lips believes that he recalls that he knew about this invention a 
great deal earlier than any date we have been able to find in the 
records, and without Mr. Briggs' assistance we have been unable 
so far, although diligently endeavoring so to do, to find any con¬ 
firmation of Mr. Phillips’ recollection of these earlier dates. You 
may say to the Examiner that you know this is not done for the 
purpose of delay, and that the sole object is to do justice to both 
parties to the interference. 

Yours very trulv, 

«/ V / 


II.Y.E./M. 

Enclosure. 


-b Exhibit 3 to Petition. 

Interference No. 35033. 

In the matter of the Interference of 
Eppler 


v. 

Briggs. 

Petition to Reopen. 

•I have carefully reconsidered the petition to set aside judgment 
in interference No. 35,033. 

The only portion of the further showing that has raised any doubt 
in mv mind is the discussion of the right of Eppler to make the 
claims of the issue. 

I think it probable from the record that this question was not dis¬ 
cussed between Phillips and Briggs. There is nothing to indicate 
such a detailed consideration of Eppler’s development. Therefore 
if there were a serious question of this sort it would be proper to 
reopen the interference for the consideration of this question. 
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However, the eonclusion which I have reached is that there i» 
no serious question hut that the counts 1, 3, and 4 are hiaptlv 
dra«n with| respect to both ti,e Eppler and Briggs machines. P J 

is denied 6 0 " '° ** a “" * ,,IC judf?ment in interference No. 35,033, 

THOMAS EWING, 

August 8, J 917. • Commissioner. 

Exhibit 4 to Petition. 

Agreement made this first day of February, 1901, between Ilenrv 
Briggs of Hasbrouck Heights in the Sta-e of'New Jeriv 1! n U m of 

.Jj” 1 . p,lrt *'" d 1 nited s,l °e Machinery Company (Hereinafter 
(.died the united company) a corporation organized and existing 
under the laws of the State of New Jersey party of the^ond!^' 
\\ liereas the said Briggs has invented certain improvements iii 
chain stirch welt and turn sewing machines described and claimed 

, "#l ' e r f0 - °Te K de8C / l, .’ ed Pending applications for letters patent 
o' the U nited States of America, filed by him, viz; 1 

Serial No. 706 478, filed February 23, 1899, for an awl actuating 
mechanism for shoe sewing machines, ® 

Serial No 17,368, filed May 21, 1900, for an improvement in shoe 
sewing machines, 1 11 M,oe 

And whereas a sewing machine, embodying the improvements 
claimed in said applications for letters patent, has been built at the 
expense of the United Company and of its Signor !he('^\w 
Shoo Machinery Company, and the United Company is desirous 
of purchasing such letters patent as shall |« granted upon slid 
pending applications and all letters patent of the United Stated of 
America and of other countries which shall lie granted for the im- 
pro\ements or any of them embodied in said machine and for all 

aZTn" ° n Sait ' machine Which ,he *«i d Briggs shall her' 

Now therefore the parties hereto have agreed as follows: 

1. i he l nited Company agrees to cause the said applications for 

letters patent of the United States to be prosecuted to allow¬ 
ance with all reasonable dil/igence and upon the allowance 
of same and the assignment by said Briggs to the United 
Company of the entire interest in the inventions in said applications 
described and claimed and of all letters patent which shall or mav 
l»t granted for said inventions or any of them the l T nitp*l Pnmn 

:iw«;;.r v ,o "■* "»~ mSSfsffi 

2. The Unitejl Company will forthwith proceed to build sewimr 

2 '!r e, ; i,KKl 'i lnR the 1 ,kl inventions or some of them, and iWH 
oner them for sale or on lease and it agrees to r>«v in aowi n • 

the sum of Thirty Dollars ($30.00) as a royalty fo‘r each ^ch sw 

ing machine leased, sold or otherwise disposed'of by it during the 
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upon °said pendTns aVSieaSs 1 wh?oVshaU 

It is understood and agreed that the ITniLir- ' to ex P lre - 

l °™•' f, * for tnal - or to assist a lessee in filling an army contract 

iClTpav^l'J’i^vHre;-" Cni^V'compan^ 

shall he at lLrtl / T°" as uforesmd - T '>e United Company 

sag. sir safi: 

machine which di' d7' lU' in ^V* 1 * ' T 11 foresaid on each such sewing 

,-osed of during the teX .dtid^llf. 0 1’« T 6<1 ’ ° r °‘ her ' vise di * 

poration controlled by the Unite*! p , U a * es P a ^ en ^ s by any cor- 
i T r»Wrvti n . u > l,le united ( ompany or any assignee nfl th* 

<««t *s» N.^ 

which ihwll" hi't'STIf '"c” 1 ' l,oot * “'Cum 

inventions or any of them deXherl"anTr ’ l . nes -, e, ? lbod . vin l « 'he 
patent of the United States whieh h n 1 ( o airn , e ^ 111 the letters 

ing applications, sold, leased or otherliw KJd Tbvlj'd^' 1 ' 

to whom the same d'lan' h.ivel Jen 1 "'""^ °, , the v< ;' 1<Jees or 1^^ 

of, and said Briggs or his attorneys th-dl’t^nll° r °j h f™ ,Se dis P oee<i 

ho..ks at all reasonable times to verify ‘t e ^ tccmncv of°ti nSpeCt SU<>h 
and the United Comnanv * me accuracy of the accounts, 

in the monX mWv*« d Bri ^ 

die number of such sewimr machine ^ 1 l i' eaF j " 110 1 s ^ la !^ s h°' v 
posed of hv it unon which it i* * “ ’ ,s °hl leased or otherwise dis- 

i. .^i3T. t^iTair^r •?" 

pay to said Bribes the rnviltv \<* l , ,nuar . v and July jt agrees to 

to all such machines sold, leased dr dlhenri^ dhSSdJf h" 
mg the next preceding six calender month! P ° f by rt dur - 

^ «* ( Vr • »•»)-«« to 

article I hereof to he mid l.i.m ^ r v> w ^»; provided for in 

lowed upon said applications to the UmXfp h 8 '*" 1 M 8,1 . a11 1,6 al ‘ 
cesBors and assigns. ’ , nited Company and its sue- 

3—3169a 
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5. The said Briggs after the payment to him of the said sum of 
Ten Thousand Dollars ($10,000) as aforesaid, covenants and agrees 
from time to time to promptly communicate to the officers or coun¬ 
sel of the United Company all inventions or improvements ap¬ 
plicable to the sewing machine described in said pending applications 
for letters patent of the United States which he shall hereafter in¬ 
vent or make, and to explain the same in such manner that the 
United Company may have same reduced to practice and embodied 
in its machines and may have applications prepared for the grant 
of letters patent therefor, both of the United States of America and 
of other countries; and from time to time hereafter, and whenever 
requested by the United Company to do so and without further con¬ 
sideration to he paid to him, to execute such applications, assign¬ 
ments and other written instruments and to do all such acts as shall 
he reasonable and proper in the opinion of the Counsel of the United 
Company, to secure the grant of letters patent for the inventions 
or improvements described in said pending applications and for all 
other or future inventions or improvements applicable to the sewing 
machine described in said pending applications, which he has in¬ 
vented or shall hereafter invent, and to vest the entire interest in 
all such inventions or improvements and in all letters patent there¬ 
for, l)oth of the United States of America and of other coun¬ 
cil tries, in the United Company or in such persons or corpora¬ 
tions as it shall designate to he the assignee thereof; Provided 
however, that the entire expense attendant upon all such applica¬ 
tions, assignments, letters patent or other instruments or proceedings 
shall be borne by the United Company. 

(3. And the said Briggs agrees that, if his present employment by 
ihe United Company shall he terminated, he will at all times here¬ 
after, if his health will permit, and if he is not engaged in other per¬ 
manent employment, devote so much of his time as the United Com¬ 
pany shall desire, to superintending the construction, installation 
and operation in the United States of the sewing machines embody¬ 
ing his inventions or improvements; and for such sendees the United 
Company agrees to pay him a salary at the rate of two hundred 
dollars ($200.00.) per month during the term or terms of such 
employment. 

7. The provisions of this agreement, except so far as they relate 
to the personal sendees of the said Briggs, which are incumbent 
upon him or for his benefit, shall l>e incumbent upon and for the 
benefit of his executors and administrators, and those which are in¬ 
cumbent upon and for the benefit of the United Company shall l>e 
incumbent upon an/ for the benefit of its successors and assigns. 

In testimony whereof, the said Briggs has set his hand and teal 
hereto and the said United Company has caused its corporate seal 
to he hereto affixed and by these presents to l>e signed by its Treas¬ 
urer the dav and year first above mentioned. 

Executed in duplicate. 

HENRY BRIGGS, [sisal 1 

UNITED SHOE MACHINERY COMPANY, 

Bv GEO. TV. BROWN, Treasurer. 
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“ Rule to Show Cause. 

Filed September 10, 1917. 

******* 

Vl? 0 " consideration of tlio petition for Mandamus in the above 
J cause, it is this 10" day of September, A. D. 1917 Ordered 

le 5" dwof l II. III. (n'T' Cr f 101,1 sho "- cause herein on’ 

the .* day of Octol>er, A. D. 191/- at ten o’clock A. M. whv a writ 

vidc/th'ii"!' 8 8 10Ul r !i 0t i88, 'i e 8S l jra - vecl for said petition, pro- 
lded that a copy of this order together with a copy of this Slid 

p tion shall lie served on the Commissioner of Patents on or before 
the eleventh day of September A. 1). 1917. 

WALTER I. McCOY, 

J ihstice. 

Marshal's Return. 

Newton d rom Py f°P the witllin rule and copy of petition on James F. 
teuton, Coni, of I atents personally: Sept. 11- 1917. 

MAURICE SPLAIN, 

U. S. Marshal. 

£ 

Answer of Commissioner of Patents. 

Filed October 5, 1917. 

******* 

l lie Commissioner of Patents for answer to the rule to show 

1,v / le "'1^ of mandamus should not issue against him as 
piavea in tlie petition herein, says: 

1. Respondent admits the allegations of paragraph First of said 
I>etition. 

II. Respondent admits the allegations of paragraph Sec- 
ond of said petition to the extent that the petitioner filed the 
application referred to for an invention of which he claimed to 
t>e the first and original inventor and that he appointed the at¬ 
torneys as set forth by him. 

III. Respondent admits the allegations of paragraph Third of 
said petition. r 

I \ . Respondent has no knowledge concerning the allegations of 
paragraph Fourth of said petition, but denies that the statement 
therein made that the said attorneys concealed the fact of the allow¬ 
ance of a patent to the petitioner and that the petitioner discovered 
this more than two years thereafter “incidentally” has any bearing 
upon the prayer of the petitioner for a mandate to reopen the inter¬ 
ference, and to set. aside the judgment of the Examiner of Inter¬ 
ferences of 1912, and to set aside the order instituting the inter¬ 
ference, and to set aside the order of the Commissioner of 1912 with¬ 
drawing “from the issue files” the petitioner’s application, and 
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directing the Commissioner of Patents to grant a reissue patent to 
the petitioner, because bv his own showing it appears that the peti¬ 
tioner was duly advised of the interference, and because the said re¬ 
issue application is now pending in the Patent Office awaiting deci¬ 
sion, and because, under the statutes, a review of a refusal to grant 
a patent in such case may be had only by appeal. 

V. J\esjx>ndent admits the allegations of paragraph Fifth of 
said petition. 

34 VI. Respondent admits the allegations of paragraph Sixth 
that Eppler’s claims were at first rejected by the Examiner 

on the named patents and that subsequently the attorneys addressed 
a letter to the Commissioner of Patents bearing the quoted state¬ 
ment, but avers that this presentation misrepresents the real history 
of the application as shown by the record and avers that the appli¬ 
cant Kppler overcame the rejection by submitting proofs under Rule 
75 of the Patent Office Rules of Practice that Eppler had invented 
the subject matter of the said claims before the applications for the 
cited patents had l)een filed in the Patent Office, that is, prior to 
April 17, 1907. 

Respondent admits the allegation of the Sixth paragraph of the 
petition that the application was withdrawn ‘‘from the issue files,” 
but avers that this withdrawal was on Julv 15, 1912, and not Julv 
6, 1912, and denies that the withdrawal was “without any previous 
notice whatever to petitioner,” but avers that, on the contrary, the 
regular, formal notice was sent to the attorneys duly ap|>ointod by 
the petitioner and that there is no requirement in the rules of 
practice for an additional notice direct to the applicant; and re¬ 
spondent further denies that the petitioners allegations in the Sixth 
paragraph of the petition regarding the alleged concealment of the 
withdrawal have in anywise affected the petitioner’s interests or rights 
or form any basis of a prayer to reopen an interference on which the 
petitioner was duly advised .as appears from his own showing in his 
petition, or to set aside the various proceedings of the tribunals of 
the Patent Office, or to grant a reissued patent without the statutory 
formality of a final consideration by the Patent Office and upon its 
refusal, by the Court of Appeals of the District of Columbia. 

35 VII. Respondent denies the import of the allegations 
of paragraph Seventh of the petition, but avers that, on the 

contrary. Rule 96, formerly 97, of the Rules of Practice of the 
Patent Office, was strictly followed and that proper notice in ac¬ 
cordance with the Rule was sent- to the address given by the peti¬ 
tioner over his own signature, and avers that the petitioner, as shown 
by the record. Respondent's Exhibit C, was duly and promptly in¬ 
formed by his attorneys and that it was due to the persistence of his 
attorneys, as evidenced by his own showing, that ho was found and 
advised specifically of the subject matter in issue and given an o|v* 
portunity to make a statement regarding his conception, disclosure, 
etc. of the invention. 

VIII. Respondent denies that the petitioner was not advised what 
application was referred to, but avers, that, on the contrary, by his 
own showing, Exhibit 2, attached to the petition, he was specifically 
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a.lvised and that within the time set lie was a train advised and dis¬ 
eased the matter with the attorneys. Respondent avers that there 

zxrttr, ,n 'i'° ro r on of ‘T y rcply to ,,ic ,e,,or 'laip'i Octo- 

nf r *i ’ n- r , m h,s al,ornp . V8 - h, » admits that petitioner did stop 
at the office of his attorneys in Boston on October 30, 1012, and 
discussed in full the subject matter with his attorneys 

Respondent is not informed as to whether or not the statement of 
the petitioner after being reduced to typewriting was brought back 
to him to sign, but avers that the statement was not signed as 
evidenced by the petitioner’s own showing (see Exhibit “Transcript 
of Record, paces 34-37). 1 

3(5 . Impendent is not informed as to whether or not the peti- 

Holier told his attorney “that he was the first inventor of those 
demanded the question of priority be submitted to the 
latent Office and decided by it,” but admits that “Phillips had 
said to petitioner that lie thought. Eppler was ahead of him ” 

Respondent has no knowledge whether or not Phillips concealed 
the fact, of the allowance of petitioner's application from him. hut 
a\ers that since the claims were in interference petitioner must have 
known that such claims were allowed, and denies that this allegation 
has any bearing upon the question of reopening the interference of 
which the petitioner was duly advised, as appears of his own show¬ 
ing or that the allegation has any hearing upon the prayer to «et 
aside the orders of 1012 of the tribunals of the Patent Otlicc in the 
interference, or upon the prayer that the Commissioner he ordered 
forthwith to grant a reissue patent to the petitioner. 

Respondent admits that the petitioner returned to his home in 
ilashrouck Heights. New Jersey, hut is without knowledge whether 
or not lie had not been in attorneys’ office since that time, or whether 
or not that was tho last interview with them, hut denies that it was 
the last communication Briggs had with them or from them for 
that it. appears from Petitioner’s Exhibit No. 1 that Phillips mailed 
hriggs a letter Noveml>er 5, 1012, enclosing a concession of priority 
and it is not denied that he executed the same. 

TX. Respondent admits the fact of the filing of a concession of 
priority m the interference and the allegations respecting its physical 
0 appearance, hut denies the allegations charging forgery and 

37 °. n ™e contrary avers, as appears from the record here, that 

the petitioner admitted the genuineness of his signature at a 
hearing before the Commissioner of Patents as evidenced by the 
decision of the Commissioner of Patents, Thomas Ewing, of August 
1, 1910, set forth in petitioner’s Exhibit “Transcript of Record:” 

No. 35,033. 


IJppler v. Briggs. 

I cannot accept the statements that the concession of priority was 
not signed by Briggs. At the hearing liefore the last I had oppor¬ 
tunity to see Mr. Briggs sign his name. While watching him I had 
before me the original concession of priority and when he finished 
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his signature T said to him that the signature on the concession of 
priority was evidently his signature. To this he made no denial or 
response, hut the attorney, Mr. Milliken, said that it Mas not con¬ 
tended that the signature was not genuine. Here the matter was 
left. Nothing is presented which alters th$ opinion by me at that 

time. 


The petition is denied. 


THOMAS EWING, 


Com misswnrr. 


Respondent has no knowledge whether or not the granting of a 
patent to the |»etitioner was concealed from him by said attorneys 
and Mas not discovered by the |x>titioner until “sometime after¬ 
wards/’ hut denies that the allegations have any hearing on the 
prayer of the |>etitioner to reopen the interference of which, as he 
shoM's, he Mas duly advised, or upon the other praxers of the peti¬ 
tioner for the exercise of extraordinary jMnvcrs by the court. 

Respondent admits that the petitioner never received the patent 
from his attornevs, and shows that from ‘‘Exhibit 4 to I et it ion 
(contract between Briggs and United Mine Machinery Company), or 
from the admissions of con used, the said patent is the property of 
United Shoe Machinery Company, and that Briggs is not entitled 


to possession of the same. 

,‘hS X. Respondent is without any knowledge whether or not 

a copy of the patent to the petitioner was sent to him by “a 
patent Att’v from Washington*’ or whether or not he had the rec¬ 
ords examined by an attorney, thus discovering the facts, or whether 
or not he Mas then “arranging” to tile an application for reissue, hut 
denies that these allegations have any record support or any Wring 
upon the prayer of the |x*t it inner to reopen the interference, etc., 


Respondent admits the fact of the grant of the Kppler patent. 

XI. Res|>ondent denies that “by these fraudulent means” or that 
bv any fraudulent means the |>et it inner has been Mrongfullv de¬ 
prived of “a patent of great value,” or of any patent; hut that, on 
the contrary, the proceedings in regard to his application mcic icgu- 
lar and formal, and that he conceded priority to his opponent over 
his own signature in the matter in Mhich he had said previously Mas 

of no interest to him. . 

XII Respondent admits the allegations of paragraph twelfth 
of said petition in so far as they state the fact of a cause having been 
tiled in the District Court by the petitioner and having been dis¬ 
missed bv that court for want of jurisdiction and this decision hav¬ 
ing been affirmed by the Supreme Court of the l nited States, hut 
denies that this statement is complete inasmuch a« it omits the 
reference to a case in the Supreme Court of the State of XeM’ A ork 
in which petitioner had sought substantially the same relief 
39 which he afterward sought in the case al»ove referred to in 
the District Court wherein the plaintiff*, the petitioner herein, 
dismissed his suit after the defendant, the United Shoe Machinery 
Company, had filed its answer (see Respondent’s Exhibit B) ; and 
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furl her denies the allegation regarding the appearance of the at- 

mI?le y “Her° n ' ? " nR ?, f a rc,ssue application by the petitioner to 

( ?'? rr,nR that pllill 'P», Van Everen and 

, • !. , ere "JT 1 notified and first appeared when the petitioner filed 
his fi'st petition to reopen the interference before the Commissioner 
of latent* (as presented m petitioner’s Exhibit No. 1, “Transcript 
of Record, ’ pages 23-42). * l 

Resj>ondent also avers that the petitioner filed his original applica¬ 
tion for patent bv the attorney of the United Shoe Machinery Com- 
pany, with '''liom. it appears, he was in contractual relations (see 
petitioners Exhibit. No. 4). and that the petitioner by a written 
power appointed said firm of attorneys to prosecute said'application 
for letters patent, and that the signing of the papers as “Attorneys 
tor Hriggs was in accordance with a practice of the Patent Office 
established long prior to the filing of this application and pursuant 
to the said written power admittedly signed by the petitioner, and 
there is nothing in the record to show that said attorneys did not 

safeguard and defend the rights of the petitioner, if any he had in 
the premises. J 9 

XIII. Respondent is without information of the allegations of 
paragraph Thirteen of the said petition or whether or not the com¬ 
pany referred to is under obligations to pay royalty to the petitioner 

under the contract referred to, but denies that the allegations 
40 have any hearing upon the prayer of the petitioner to reopen 
the interference, etc., etc. 

And respondent further shows that it appears from “Petitioner’s 
Exhibit No. 4 (Briggs — United Shoe Machinery Company con¬ 
tract), that this invention and any patent which might issue thereon 
were to he assigned to United Shoe Machinery Company “without 
further consideration to be paid to him (Briggs)/’ 

XIV. Respondent is without any knowledge of the allegations 
of paragraph Fourteenth of said petition, hut denies that the allega¬ 
tions have any bearing upon the prayer of the petitioner to reopen 
the interference, etc., etc., and specifically denies that upon the 
petitioner s own showing the allegations respecting the cessation of 
payments of royalties in January, 1910, two and one-half years be¬ 
fore the declaration of the interference, and more than four years 
before petitioner took any active steps to press his alleged claims 
have any bearing upon the prayer of the petition. 

XV. Respondent admits the allegations of paragraph Fifteenth 
of said petition in so far as they state the opinion of the Commis¬ 
sioner and the fact of Briggs signing his name before the Commis¬ 
sioner, but denies the implication in the petition in apparent con¬ 
tradiction of the practical admission immediately following the exe¬ 
cution of the affidavit that the signature was not in question but the 
“genuineness’’ of the concession of priority which the petitioner 
said “he never knowingly signed and had never seen until he saw 

it in the Patent Office.” 

41 Respondent submits that the scandalous and impertinent 
argument of this paragraph has no place in this petition for 
mandamus and denies that the interference was carried on without 
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finv notice to the |»etilioner, it appearing hv his own showing th«f 

he had due notice of the interference. ' snowing that 

,. 1! ^ |M,n ' lont denies that (lift Commissioner of Patents based 

. pinion as an I'.Xpert on handwriting” or rendered his iudir 

°" h |" l>r 1 iVi " e "P'nion.” but, on the 
ontrarv, avers that (lie decision was Used on the failure of the neti- 

t oner to deny the genuineness of his signature and the statement f 

the petitioner’s attorney made to the Commissioner as well as his 

inThe'cise. " e |,e, " K,ner 9i « nin * h “ name, and the other evidence 

of ^ e r |H, n |le ," 1 - admits (he allegations of paragraph Sixteen 

t f . r V T:r 7! ntl ! ,K to 'Jj e “W** 1 »*>d dismissal hv the Court of 
Appeals of the District of Columbia and the second petition and 

ting the opinion of the Commissioner of Patents a second time 
declining to set aside judgment in the interference, but denies that 
|petitioner is without remedy, and denies that if he were without 
rem^ly he would l*> entitled to a writ of mandamus. 

1 " \ ,, I* )n< en * denies that the “records of the Patent OHice 

show that Kppler according to his own statement was guilty of such 

mv "" ul,a " < i°i |l 'ie"t of his rights if lie'ever had 

anv, as stated in paragraph Seventeenth of the petition: and de- 

" Ies . ' ha ' ,lie references to la[wes of time and to ‘•practical 

' r- .1 “ ny "I’!"' Ille P">y«» "f the petition or 

ployed by the petitioner, ami denies that there is anything in the 
tcoord showing that either party had any knowledge of wlmt the 
other was doing in the shops of the I'nited Shoe Machinery Com 
p.uiv, and avers that such statement has no hearing whatever upon 

I'.' l»«»ver» of the |ietition; and denies that the 
time of tiling or the time of asking for an interference has anv 
hearing upon the question of priority as suggested in this case or 
any bearing, "jam the prayers of the petitioner; and denies that the 
allegation, that hppler “twice entered claims copied from petitioner’s 
application without asking for an interference” has anv hearinir 
uponi the prayers of the petitioner; a.id admits that the Kppler ap¬ 
plication had Uen assigned to the said company and that the applica¬ 
tion of the iietitioner was filed hv the same attorneys who represented 

Kppler hut avers that this was done advisedly hy 'tlie pMitioncr .. 

that the expenses of the prcpiration ami proseintion might devolve 
ii|K>n the said company (Petitioners Exhibit No. 4); and denies 
that "these facts present, a complete case of gross laches such as to 
amount to an abandonment by Kppler and an estoppel us to him and 
as to his assignee, the United Shoe Machinery Co.” or that these 

matters have any Uanng upon or are material in anv wav to the 
prayers of the petition. 

XVIlI.K^ndent denies that the company referred to in imra- 
graph Eighteenth of the petition “was the benelieiar>' of tins fraud 
perpetrated through this dummy interference proceeding No. 35- 
033,” and avers that this and similar statements are scandal- 
*43 ous and impertinent and have no bearing on the pravers of 

rim the 4*^ ltlon ^ r to ^open the interference, set aside the'orders 
ol lOlz and grant the petitioner a reissue patent. 



HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 25 

JtfTW ha f no k ; no "'l ed t- , . e "liether or not “the said company 
a* at that time bound under its contract with petitioner, to prose- 

94 ?, 10 IT and ln *T nan ', c Petitioner’s application of November 
44th, 1906, covering these claims,” and avers that the interpreta¬ 
tion of the contract by the said petitioner, has no bearing upon the 
prayers of the petition. 6 

Respondent further denies that the said company was bound 

-> mi, morale and in law” to pay the fee “on receipt of the notice 

t ry i° f * i e a PP 1, ‘ 1 ' at,on . Hl >lo 164, Rules of Practice of 
ttie 1 atent Othce, based upon the statutes, giving six months’ time to 
pay tne lee. 

Respondent further denies upon the petitioner’s showing any re- 
quirwnent upon the said company respecting notice to the petitioner 

of thepetRion" SU<? * a eRa,lons ,iave an . v bearing upon the prayers 

Respondent further denies that notice was not given of the with¬ 
drawal of the application from issue, but avers that, on the con¬ 
trary, formal notice in accordance with the rules of practice (Rule 
96, formerly Rule 9,) was given to the attorneys of petitioner in 

application " '* * **** ,K) ' ver of attorne y filed by him with his original 

Respondent further denies that it was the duty of the Commie- 
sioner to have said interference proceedings No! 35,033 set aside 
?o?o» j e lssued , t0 petitioner a patent as allowed him May 8 
1912, and respondent further submits that the argument of this 
Eighteenth paragraph of the petition is scandalous and impertinent 
and as a whole has no bearing upon the pravers of the petition to 
reopen the interference, etc., etc. 

44 XIX. Respondent admits that the attorneys named in 
paragraph Nineteenth of the petition were the attorneys of 
record of the petitioner and were so recognized by the Commissioner 
n the prosecution of petitioner’s application. Respondent has no 
Knowledge or information respecting petitioner’s knowledge of the 
relations between the said company and the said attorneys, excepting 
such as appears upon the face of the exhibits accompanying the 

petition, but denies that such matter is relevant or material to 
the prayers of the petition. 

Respondent further denies that any “conduct of said attorneys” 
as set forth m petition “is such fraud as to vitiate the entire inter¬ 
ference proceedings and to render them null and void ” and avers 
on the contrary, that all of the proceedings in the interference were 
formal and in accordance with the established practice and that there 
is no evidence presented by the petitioner, or known to the respond¬ 
ent, of any fraud in the conduct of the applications or the inter- 
terence. 

• XX ,P e *P onde " t l,a ? no information as to what was the purpose 
in instituting these interference proceedings referred to in para¬ 
graph Twentieth ol the petition, but denies that there is anything 
presented in the petition or in any of the exhibits accompanying 
the petition which in any manner indicate a purpose to defraud the 
petitioner or to avoid a bona fide investigation as to priority of in- 
4—3169a 
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vent ion, and specifically denies that there is any evidence of any 
such purpose or fact in the affidavit of Annie C. Richardson 
45 tiled by the said attorneys, but, on the contrary, avers that 
from tlie statement made by the petitioner, accompanying the 
affidavit of the said Annie 0. Richardson, priority of invention must 
have been awarded to Kppler upon proofs according with Eppler’s 
sworn preliminary statement and according with Eppler’s sworn 
affidavit under Rule 75, hereinbefore recited. 


Respondent further denies that the assertion of the j>etitioner 
that after the petitioner had outlined the history of his invention 
in the statement accompanying the affidavit of Annie C. Richardson 
it was incumbent upon Mr. Phillips to examine the persons referred 
to by petitioner in his statement has any bearing upon the prayers 
of the petition and avers that the record indicates that this had 
been done with reference to the drawing. 

Respondent admits that Mr. Phillips said ‘‘at the time I had the 
interview with Briggs on October 30th, 1012, I told him that I 
thought Eppler was entitled to the patent, and a«ke<l him if he was 
willing to sign a concession of priority and he said he was.” (Peti¬ 
tioner’s Exhibit No. 1, page 28.) 


Respondent denies that this presents any “conclusive evidence,” 
or any evidence at all. that the proceeding was instituted for the 
purpose of defrauding the petitioner: and respondent further denies 
that anv different action could have been had by the Commissioner 


of Patents in view of the concession of priority. 


Respondent denies that there was “no honest judgment of priority 
rendered bv the Examiner.” and avers on the contmrv that 


46 the examiner performed his duty under the law and the rules 
of practice, and avers that it was due to letters of his attorneys 
that the petitioner was induced to give anv attention to the inter¬ 
ference and to assist in an ilived i gat ion of the facts of the history 


of the invention (see Petitioner’s Exhibit No. 2). 


Respondent again denies that there is the slightest evidence pre¬ 
sented bv the petitioner “of a false and fraudulent concession of 
priority,” hut avers, on the contrary, that the concession of priority 
was admitted by the petitioner to the Commissioner of Patents to 
be genuine. 


XXI. Respondent denies that the attorneys “now testify that they 
were not the attorneys of your petitioner.” and avers that upon 
the record as presented the attorneys acted within their power in 
canceling the five claims which the Patent Office had adjudicated 
were the invention of Eppler and which under the law and practice 
were required to be canceled from the Briggs application in view 
of the judgment of priority in the interference. 

Respondent admits upon information and bolief that the peti¬ 
tioner never received the patent granted him, and that the said 
attorneys refused to deliver it to the petitioner and that the peti¬ 
tioner demanded it of said company in order to file it with his ap¬ 
plication for a reissue of the patent and that the company refused to 
deliver it up but demanded that petitioner assign the patent to the 
company, and avers that the examiner in the Patent Office refused 
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to grant the reissue on tlie ground inter alia that, in derogation of 
the statute and the rules of practice of the Patent Office, the peti¬ 
tioner had failed to file the original letters patent and that 
-17 after a second rejection, the petitioner ap|>ealed to the Ex- 
aminers-in-Chief and that his appeal is now pending and 
undecided. 

XXI [. Respondent admits that u|x>n presentation of two succes¬ 
sive |>oti<ions the Commissioner has twice refused, after hearing and 
due consideration, to reopen said interference proceeding, et cetera, 
hut denies that the petitioner ever prayed for any other relief and 
denies that the petitioner “has Wen grievously wronged and de¬ 
prived of his rights and of a valuable patent.” 

XXIII. Respondent, further answering the petitioner’s petition 
for the defense thereto, shows that all the transactions relating to 
the applications of Eppler and Briggs and the interference wherein 
they were involved and the events leading up to the filing of the 
said applications and surrounding their prosecution and the conduct 
of the interference, and the decisions rendered in the Patent Office 
thereon were had in strict accord and compliance with the patent 
statutes and the Rules of Practice of the Patent Office and with due 
regard for the rights of the petitioner in the premises, and without 
fraud, and specifically shows the facts to he as follows:— 

(1) Henry Briggs, and the Tinted Shoe Machinery Company, 
entered into a certain contract dated February 1, 1001, relating to two 
applications for patents, to wit. application Serial No. 706,478, filed 
February 26, 1899, for an Awl Actuating Mechanism for Shoe Sew¬ 
ing Machines (now patent. No. 684,567, dated October 15, 1901), 
and Serial No. 17,668, filed May 21, 1900, for an improvement in 

Shoe Sewing Machines (now j>atent No. 684,568, dated Octo- 
48 1 >er 15, 1001), and to f ‘all other or future inventions or im¬ 

provements applicable to the sewing machine described in 
said pending applications which he (Briggs) has invented or shall 
hereafter invent.” (Petitioner's Exhibit 4.) 

(2) Henry Briggs filed an application for Tetters Patent Serial 
No. 648,828, November 24, 1006, for an improvement in Sewing 
Machines (now patent No. 1,008,011, dated May 26, 1914). (Re¬ 
spondent’s Exhibit E). 

(6) Henry Briggs left the employ of the United Shoe Machinery 
Company in May, 1907. 

(4) Andrew Eppler filed an application for Letters Patent Serial 
No. 44 7,552, August 8, 1008, for an improvement in Shoe Sewing 
Machines (now patent No. 1,108,560, dated August 25, 1914). (Re¬ 
spondent's Exhibit F). 

(5) Andrew Eppler filed another application for Letters Patent, 
being a division of said application referred to in paragraph (4) 
nliove, Serial No. 686,087, March 11, 1912, for Back Rest and Back 
Cage or Welt Guide Mechanism (now patent No. 1,142,157, dated 
June 8. 1015). (Respondent’s Exhibit G). 

(6) Said Briggs’ application was examined and allowed pursuant 
to the rules of the Patent Office under date of May 8, 1912. There¬ 
after, on July 1, 1912, said application was withdrawn from issue 




28 


HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 


by the Commissioner pursuant to Uule 165 of Rules of Practice of 
the Patent Office. On July 16, 1612, Briggs was notified by the 
Commissioner of the declaration of an interference betweon his said 
application and the application of Andrew Eppler Serial No. 683,- 
087. Said notice of interference was addressed to the party Brings 
at the postoffice address given bv him in his petition for 
40 the patent, pursuant to Rule 06 (formerly* num!>ered 07) of 
Rules of Practice of the Patent Office; further pursuant to said 
rule, the attorneys for Briggs were notified that thev were also the 

. u * * i the interference. The wherealxMita 

f>f Bnggs was at that time unknown to his attornevs, and they were 
making e\ory effort to find him and to get in communication with 
him. This was made known to the Commissioner by a request for 
a postponement of the date of filing the preliminary’ statements in 
the interference, originally set for August 12, 1012, to September 12, 
1012, which request for postponement was filed in the Patent Office 
on or about the 8th day of August, 1012. On the 0th day of Sc|>- 
tember, 1012. another request for a postponement of the date of 
filing the preliminary statements was presented to the Office, and 
the Office granted the request and extended the time for filing the 
preliminary statements to November 12, 1012 (Respondent’s Ex¬ 
hibit D). On OotoWr 30, 1012, Briggs called at the office of the 
attorneys and gave a statement of the facts concerning his con¬ 
ception, disclosure, making the drawings, etc., and Mr Phillips 
fold Briggs “that lie thought Eppler was ahead of him,” and further 
said he “thought Eppler was entitled to the patent and asked him 
(Briggs) if he was willing to sign a concession of priority, and he 
said that lie was. On or about November 11, 1012, a concession of 
priority, signed by Briggs, was filed in the Patent Office, and on or 
al>out the 13th of November, 1012, the Examiner of Interferences 
entered the following order: 

“A concession by Briggs, the senior party, to Eppler, the junior 
party, of priority of invention, having l»een filed, and the same hav¬ 
ing been found to conform with the requirements of Rule 125, pri¬ 
ority of invention of the subject-matter in issue is hereby awarded 
to Andrew Eppler. the junior party. 

50 “Limit of appeal having Wen waived, no time for appeal 

is fixed.” 

(7) In the summer of 101-1 Briggs brought a suit against Tinted 
Shoe Machinery’ Company on the above contract, demanding roy¬ 
alty thereunder, in the Supreme Court of New York City (Rcspond- 
ent s Exhibit B). Said suit was dismissed by Briggs in the spring 

of 1915 (Respondents Exhibit IF and Petitioners Exhibit 1—bot¬ 
tom page 9). 


(8) On or about June 26. 1915. Briggs brought a suit in the Dis¬ 
trict Court of the I nited States for the Southern District of New 
A ork on said contract against I nited Shoe Machinery Company', 
and on motion to dismiss for want of jurisdiction, the court, on or 
about August 20. 1915, filed an opinion granting the motion to 
dismiss. A decree was entered on such opinion dismissing the bill. 
An appeal was taken from this decree to the Supreme Court of the 
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l nited States, and on or about Novellilier 1, 1915, the court filed 
an opinion affirming the decree of the District Court dismissing the 
hill. A petition for a re-hearing was presented by the appellant to 
the Supreme Court of the l nited States, which petition was, on 
January 24, 1910, denied. 

(?) On January 28, 1910, Henry Briggs tiled a letter and affi- 
davit in the Patent Office, asking that a copy of the letter and 
affidavit lie served on Messrs. Phillip, Van Everett & Fish, and that 
they be required to state in writing, under oath, how a certain paper 
entitled “Concession of Priority” came into their possession, and 
when and where it was prepared, and by whom the name of Henry 
Briggs was signed thereto, and by whom the date was writtenj 
thereupon the Commissioner of Patents, on January 28, 1910, sent 
a copy of said letter and affidavit to Messrs. Phillips, Van 

51 Eyeren A Irish, and asked for any statement which they 
might wish to make in response to this statement in Mr. 

Briggs* letter and affidavit (Respondent's Exhibit A). On or about 
the 1st ot February, 191(>, the Commissioner received a letter from 
said attorneys, dated January 51, 1910, containing an acknowledg¬ 
ment of his letter of January 28, 1910, and saying. “We have no 
statement which we wish to make in response to the statements in 
Mr. Briggs' letter and affidavit.” 

(10) On or alxiut March 15, 1910, Briggs filed an application 
Serial No. 84,484 for a reissue of his original patent No. 1,098,011 
( Respondent s Exhibit II). This application presented new claims 
not in the original patent, which claims constituted the claims of 
thc^ interference issue of the said Eppler v. Briggs interference 35,- 
033. These claims were numkrod 2, 5, 0, 8 and 9. The appli¬ 
cation was duly examined and under date of March 20, 1910, was 
rejected by the Primary Examiner on two grounds: (1) the orig¬ 
inal patent was not filed, and (2) claims 2, 5. 0, 8 and 9 were re¬ 
jected on the decision dated November 13, 1912. in the interference 
proceedings No. 35,033,. Under date of March 22, 1910, the ap¬ 
plicant filed a letter in the application reciting that he had com¬ 
plied with the provisions of Rule 91— “by showing his inability to 
produce the original patent, and by filing a certified copy thereof.” 
He also stated that he recognized it to be “incumbent on him to 
have the decision of the Examiner of Interferences in interference 
No. 35,032, vacated and set aside and the concession of priority on 
which said decision was based declared void.” Under date of 
March 2«>, 1910, the Examiner repeated and made final the require¬ 
ment that the original patent lie filed, and a second time 

52 and finally rejected claims 2, 5, 0, 8 and 9 for the reasons 
of record. On March 21, 1917, appeal was taken to the 

Board of Examincrs-in-Chief. This api>eal is now' pending, un¬ 
heard and undecided, before the Board of Examiners-in-Chief. 

(11) On or about April 24, 1910, Henry Briggs filed a petition 
to re-open the interference entitled Eppler v. Briggs, No. 35,033, 
accompanied by affidavits of Henry Briggs, Harriet Zuber, James 
E. Sitterlcy, Joseph E. Breeze, J. S. Powdron, Augustus F. Brum- 
mer and A. Z. Morrison (Petitioner's Exhibit 1). Thereupon the 
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Coiniilissioner onlered a hearing on lhe|>etition by Uriel’s to re-open, 
on the I Itli day of May, 1010, and notified Messrs. Phillips, Van 
Kveren A: Kish of such hearing. On the 11th day of May, 1010, 
counsel for both parties were heard and in opposition to such peti¬ 
tion, there were filed in the Patent Office the affidavits of Benjamin 
Phillips, Horace Van Kveren. Fred O. Fish and Annie C. Richard¬ 
son. Thereafter there were filed in behalf of the |iet if inner counter 
allidavits of Ilenrv Briggs and Harriet K. ZiiIkt. Thereafter on 
August 1, MHO, the Commissioner of Patents having duly consid¬ 
ered Briggs* petition to rc-o|>en the interference, rendered a deci¬ 
sion which reads as follows: 

“I cannot accept the statement that the concession of priority 
was not signet 1 by Briggs. At the hearing Indore the last 1 bail 
opportunity to see Mr. Briggs sign his name. While watching him, 
1 had Indore me the original concession of priority, and when he 
finished his signature 1 said to him that the signature on the con¬ 
cussion of priority was evidently his signature. To this he made 
no denial or response, hut the.attorney, Mr. Milliken, said that it 
was not contended that the signature was not genuine. Here the 
matter was left. Nothing is presented which alters the opinion 
formed by me at that time. 

“The petition is denied.'* 

53 Thereafter, on or about August 14, 1010, Briggs tiled in the 

Patent Office a notice of appeal to the Court of Appeals of 
the Histrict of Columbia (Petitioner's Kxhihit 1). Thereafter, on 
or about (Molter 0. 1010, the appellee Andrew Kppler presented 
to the Court of Appeals a motion to dismiss the appeal, and on 
October 13, 1010, said court granted the motion and dismissed the 
appeal. 

( PJ > Thereafter, on or about February 17, PUT, Briggs tiled a 
second petition to the Commissioner of Patents purporting to l>e “a 
petition to set aside the judgment in interference No. 35,033 in 
view of newlv discovered evidence, to declare a new interference on 

t 

the same subject-matter l>etween the above reissue application and 
Betters Patent of Andrew Kppler No. 1,15*2,547 grunted dune 8, 
1015, to enable the parties to take proofs as to priority, and to give 
the senior party in said interference his day in court.*’ A hearing 
was appointed for Monday, May 10, 1017, and counsel for the 
parties appeared and presented arguments in support of and in op¬ 
position to the petition. Thereafter, on August K, 1017, the Com¬ 
missioner rendered a decision on this petition as follows:— 


I have carefully reconsidered the petition to set aside judgment 
in interference No. 35,033. 

The only portion of the further showing that has raised any 
doubt in my mind is the discussion of the right of Kppler to make 
the claims of the issue. 

I think it probable from the record that this question was not 
discussed between Phillips and Briggs. There is nothing to indi¬ 
cate such a detailed consideration of Kppler s development. There- 
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fore if there were a serious question of this sort it would he proper 
to reopen the interference for the consideration of this question. 

However, the conclusion which 1 have reached is that there is no 
serious question hut that the counts 1, 3 and 4 are inaptly drawn 
with respect to both the Eppler and Briggs machines. 

The petition to set aside the judgment in interference No. 

54 3.*).033 is denied. 

THOMAS EWING, 

Commissioner. 

August 8, 1017. 

(Respondent’s Exhibit B.) 

XXIV. Respondent tiles herewith as Exhibits the following 
papers. These papers include not only those referred to in the 
answer, but also those referred to by petitioner hut which did not 
accompany the petition as Exhibits. These Exhibits are marked as 
follows, to-wit:— 

Respondent's Exhibit A, Briggs' Petition of January *28, 1016. 

Respondent’s Exhibit B, Briggs’ Second Petition to reopen, etc. 

Respondent’s Exhibit C, List of Papers and Photographs of some 
of them read at May 11, 1916, hearing. 

Respondent’s Exhibit D, Interference File No. 35,033 (with 
photograph of Brigg’s concession of priority). 

Respondents’ Exhibit E, Briggs’ Application. 

Respondent's Exhibit F, Epplcr’s First Application. 

Respondent’s Exhibit G, Eppler's Divisional Application. 

Respondent's Exhibit II, Briggs’ Reissue Application. 

And now having fully answered the said petition respondent 
prays that the rule to show cause against him be discharged and 
that he be hence dismissed with his reasonable costs. 

J. T. NEWTON, 
Commissioner of Patents. 

T. A. HOSTETLER, 

Attorney. 

55 District of Columbia, ss : 

I, J. T. Newton, l>eing first duly sworn on oath depose and 
say that I am the Commissioner of Patents, that I have read the 
aforegoing answer, subscribed by me, and know the contents thereof 
and that the same is true of my own knowledge except as to the 
matters therein stated on information and belief and as to those 
matters I believe it to be true. 

J. T. NEWTON. 

Sworn to and subscribed before me this 5th day of October, 1917. 

R. J. STRONG, rsEAL.] 

Notary Public, D. C. 
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Motion for Judgment. 

Filed October 8, 1017. 

******* 

A I r"' ,0n r r Henrv ,<ri S« s *»y I''* Attorney William 

r . i t^«l tV, tl": f V.V.!. V; ° S f " r A. ,,em " |,,,,ry writ of Mandamus, ,li- 
io tiie l ommissioncr ot Patents mm nmvwl f*»*. i,:, t -l- 

notwithstanding the Answer herein to tiie rule to show cau!« ' 

WILLIAM A. MILLIKEN 

Attorney for Petitioner. 

District of Columbia, Octolier «S, 1017. 


,lij Respondents Exhibit A. 

PrujffH Petition of Jan nan/ *28, 101 <5. 

Filed October 5, 1017. 

******* 

District of Oou mbia, .<**; 

V “ n F Vere, \ of ^"'nbridge, Mass., being duly sworn on 

fro , 8ayS " m ‘r ‘ ,' e M"" are copies of a letter 

tbt ( ommissioncr ol I atents dated January 28, 1910 and a 

Fvwn an, , m h' , V" U |' ' Pi" r<H X' Ved by tl,e of Phillips, Van 
e , 1 1 , ’ y l "hu h firm athant was at the time of its reeeint 

a member, ut their ottiee at 53 State Street, Boston Mass on L 
about January 29, 1910, by mail, and a copy of’a fc Lm 
Phillips A an Eyeren and Fish, dated January .list 1910 addressed 

?AT" mWn0r ° f h ‘ len '' < ““ d mailed on or «»*«* January 

HORACE VAN EVEREN. 

Sworn to and subscribed before me this 5th day of Octolier 1917 
r . MARY E. SMOOT,' ’ ' 

[8EAL • I Notary Public. 

04 Address only 

The Commissioner of Patents, 

Washington, D. C. 

Department of the Interior, 
l nitkd States Patent Office, 
Washington, I). C., January 28, 1916. 

Messrs. Phillips, A an Eyeren & Fish, 53 State Street, Boston, Mass. 

Gentlemen: There has been presented to me through Mr Wil- 
lmm A. Milhken, an attorney, of New York, associated with the 
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firm of King & Osborn, 165 Broadway, a letter and affidavit by 
Henry Briggs, a copy of w hich is enclosed herewith. 

The concession of priority referred to in the letter is dated No¬ 
vember 7, 1912, and w T as filed November 11, 1912. The signature 
thereto is apparently that of Mr. Briggs. 

I w*rite to ask for any statement which you wish to make in re¬ 
sponse to the statement in Mr. Briggs’ letter and affidavit. 

Respectfully, 

THOS. EWING, 

Commissioner. 


58 To the Commissioner of Patents, Washington, D. C. 

Sir: In the “Interference proceedings’’ in your office, be- 
tw T een Henry Briggs vs. Andrew* Eppler No. 35033 there is on 
fife a paper entitled “Concession of Priority” purporting to be 
signed by me, and bearing date November 7th, 1912. 

This paper was not signed by me. I never saw* it until it was 
show*n me in the file of these Interference proceedings in June, 1915, 
and I never heard of its existence before. 

The paper is false in toto. Andrew* Eppler is not the prior In¬ 
ventor of the Improvement set forth in said Interference proceed¬ 
ings, and was not entitled to a patent for same. 

A patent for these improvements was allow*ed me by Commis¬ 
sioner of Patent- on May 8th, 1912, and his letter notifying me of 
such allowance was mailed to me, in care of my attorneys, Messrs. 
Phillips Van Everen and Fish, Boston, Mass. That letter was 
never delivered to me, and I never knew of the allowance, until I 
saw the copy of same on file in your Department in June, 1915. 

Your letter to me of July 16th, 1912, notifying me of the Inter¬ 
ference proceedings No. 35033, was also sent to me, care of said at¬ 
torneys, and it also was never delivered to me. 

59 In the last week in October, 1912, I was in the office of 
said Attorneys, Phillips Van Evern and Fish, Boston, and 

w*as then told of said Interference proceedings, and on that occasion 
dictated to their stenographer my Preliminary Statement setting 
forth the details of my conception, and working out of said inven¬ 
tions, giving the dates of each step up to the time of signing my 
application for Patent, Nov. 16th, 1906. 

This Preliminary Statement was left by me, with my said attor¬ 
neys to be filed in said Interference proceedings. Upon examina¬ 
tion of the records I find it has never been filed—but in place of 
same this paper entitled “Concession of Priority” was filed on No¬ 
vember 11th, 1912, which was not signed by me and was never 
seen by me prior to June, 1915, and w hich is false in toto. 

I respectfully ask, therefore, that you serve a copy of this Affi¬ 
davit on Messrs. Phillips Van Everen and Fish, of Boston, Mass., and 
require them to state to you in writing, under oath, how this paper 
entitled “Concession of Priority” came into their possession, and 
when and w here it w*as prepared and by whom the name of Henry 
Briggs w*as signed thereto and by w T hom the date w T as written. 

5—3169a 
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Upon receipt of their answer, I respectfully ask that a copy of 
same he furnished me, that I may take such further steps in this 
matter as may be necessary for the attainment of truth, and of jus¬ 
tice. 

Respectfully, 

HENRY BRIGGS. 

Washington, D. C., January 28, 1916. 

This day Henry Briggs personally appeared before me and made 
oath that the foregoing paper has been read to him and 

60 he knows the contents of same, and those statements made 
on his own knowledge are true and those made on informa¬ 
tion he believes to be true. 

HENRY BRIGGS. 

Subscribed and sworn to before me this 28th day of January, 
1916. \ 

[seal.J EDWD. B. FOX, 

Notary Public in and for the 

District of Columbia. 

January 31st, 1916. 

Hon. Thomas Ewing, Commissioner of Patents, Patent Otlice, Wash¬ 
ington, D. C. 

In re: Briyys Affidavit. 

Sir: We acknowledge your letter of January 28th, 1916, enclos¬ 
ing a copy of a letter and affidavit of Henry Briggs. 

We have no statement which we wish to make in response to the 
statements in Mr. Briggs’ letter and affidavit. 

Your obedient servants, 

PHILLIPS, VAN EYEREN and FISH. 

HVE/R 

61 Chief Clerk, Docket Clerk, 

Apr. 24, 1916, Apr. 24, 1916, 

U. S. Patent Office. U. S. Patent Office. 

Application for Reissue of Patent No. 1,098,011. 

To the Commissioner of Patents: 

I file, herewith, the affidavits of Henry Briggs, Harriet Zuber, 
James E. Sitterlev, Joseph E. Breeze, J. S. Powdron, Augustus F. 
Brummer and A. Z. Morrison in support of the application of 
Henry Briggs to have Interference proceedings No. 35,033 opened, 
and a paper tiled therein entitled “Concession of Priority,” purport¬ 
ing to be signed by the applicant Henry Briggs, stricken from the 
files in said proceeding on the ground that said paper is a forgery. 



HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 


35 


I also submit, herewith, the form of an order, which it is respect¬ 
fully requested that you sign and have served on Mess. Phillip- 
\ an Everen and Fish, as Attorneys for Andrew Eppler, Junior party 
m said Interference proceedings No. 35,033, and also the then At¬ 
torney for Henry Kriggs in said proceedings. 

WILLIAM A. MILLIKEN, 

Attorney for Henry Briggs . 


In the Matter of the Application for Reissue of Patent No. 1,098,011 

by Henry Briggs for an Improvement in Shoe Sewing Ma¬ 
chines. 

To Mess. Phillips, Van Everen and Fish, Boston, Mass.: 

Henry Briggs, having filed his application for a Reissue of Pat¬ 
ent No. 1,098,011 tor an improvement in Shoe Sewing Machines, 
and having applied to have Interference proceedings No. 35,033 
between Andrew Eppler Junior party and Henry Briggs Senior 
party, opened, and to have a paper filed therein entitled, “Conces¬ 
sion of Priority” purporting to he signed hv the said Henry Briggs, 
stricken from the files of said proceedings on the ground that said 
paper is a forgery, and the said Henry Briggs, having filed his 
affidavit, denying the validity of said paper and charging same to 
be a forgery, and also other affidavits, in support of his, and it ap¬ 
pearing from the record in said proceedings that you were the 
Attorneys for both parties in said Interference proceedings No. 35,- 
033: You are hereby notified to show cause, if any there be, on or 
before May 1st, 191b, why such application should not be granted; 
and upon your failure to so do—said application will be granted and 
said Interference proceedings opened, and said “Concession Pa¬ 
per,” stricken from the files as a forgery. 


In the Matter of the Application for Reissue of Patent No. 1,098,011 
for an Improvement of Shoe Sewing Machines. 

Affidavit of Henry Briggs for Reopening Interference Proceedings 

A’o. 35,033. 

Affiant Henry Briggs, being duly sworn, says that the paper filed 
i n the Interference Proceedings No. 35,033, entitled “Concession of 
Priority” and purporting to bear the genuine signature of affiant, 
is a forgery. 

Affiant never signed said “Concession of Priority” nor did he ever 
authorize any one to sign same for him. Affiant never saw the 
paper until in Mav, 1915, it was shown to him in the Patent Office, 
in the file of said Interference Proceedings No. 35,033, in Wash¬ 
ington. 

Affiant was never asked to sign any such paper by his attorneys 
in the case, Phillips, Van Everen & Fish, and is wholly ignorant as 
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to when, where and by whom his name was signed to said paper, 
and by whom said paper was filed in said proceedings. 

Affiant is informed that the records of this Office show said paper 
came to this office through the mails and without any letter accom¬ 
panying same to show by whom it was sent or from where it came. 
The paper has no witness to it, and is not acknowledged before any 
official. 

Affiant further states that this paper entitled “Concession of Pri¬ 
ority'’ is false in stating that affiant concedes that Andrew Eppler 
is the prior inventor of the five claims forming the subject matter 
involved in said Interference Proceedings No. 35,033, and affiant 
asserts and declares that he, and not said Eppler, is the original, 
first and sole inventor of the subject matter of said claims, and was 
and now is entitled to have same embraced in a reissue patent to 
affiant. 

Affiant further states that said- paper entitled “Concession of Pri¬ 
ority” is typewritten, except the figure “7“ in the date, which is 
written with pen and ink. Affiant states that the office of his then 
attorneys, Phillips, Van Everen & Fish, was at that time in Boston, 
Massachusetts, and as affiant believes, it is still there. Affiant states 
that he was in the office of said attorneys Phillips, Van Everen & 
Fish, on October 30, 1912, from one to two hours, and has never 
been there since. At that time he made to Mr. Phillips his pre¬ 
liminary statement to be filed in said Interference Proceedings, No. 
35,033, which was taken down in shorthand by his stenographer, 
who was a notary public, and was sworn to before her by affiant. 
On examination affiant finds that his preliminary statement, given 
to Phillips has never been filed in said Interference Proceedings. 
Affiant states the record shows the short preliminary statement of 
Andrew’ Eppler, giving the dates of his claim to said inventions, w’as 
filed in said proceedings and that upon the “Concession of Priority” 
being filed, the decision against affiant was rendered, and 
62 these claims which had been allowed by the Commissioner 
on May 8, 1912, were stricken from his application without 
any further evidence. 

The records in these Interference Proceedings show that the firm 
of Phillips, Van Everen & Fish were the duly appointed attorneys 
for affiant and also for Andrew’ Eppler, the junior contestant and 
undertook to and did represent both parties in said Interference Pro¬ 
ceedings. 

These Interference Proceedings No. 35,033, having therefore been 
decided against affiant, upon this forged paper entitled “Concession 
of Priority” and this fact having been concealed from affiant until 
incidentally discovered by his present attorneys in 1915. 

Affiant prays that said proceedings be reopened and a full and 
thorough examination be had by this office. 

HENRY BRIGGS, [seal.] 

Sw’orn and subscribed to before me this 22nd day of April, 1916, 
[seal.] G. L. SIEBENMANN, 

Commissioner of Deeds, N. J s 
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State of New Jersey, 

County of Bergen, ss: 

Harriet Zuber of Hasbrouck Heights, in the County of Bergen, 
and State of New Jersey, being duly sworn, dej>oses and says that she 
is the daughter of Henry Briggs, of Hasbrouck Heights, N. J., who 
procured letters patent No. 1,098,011, dated May 26, 1914; that for 
many years past she has acted as secretary and bookkeeper for the 
said Henry Briggs, drawing all the checks signed by him, banking 
all checks and other funds, and keeping an account of all moneys 
received and expenses incurred by the said Henry Briggs, and open¬ 
ing the mail and answering the same, and that she is still engaged in 
doing this work; that she is personally familiar with the business 
dealings of the said Henry Briggs with the United Shoe Machinery 
Co., of Boston, Mass., and has personally kept the account showing 
the payment of royalties to the said Henry Briggs by the said United 
Shoe Machinerv Co.; that there has been no payment of royalty 
made by the said United Shoe Machinery Co. to the said Henry 
Briggs since 1910; that there has been no payment of any money 
whatsoever to the said Henry Briggs by the said United Shoe Ma¬ 
chinery Co. since 1910; that in the year 1912, and particularly in 
November, 1912, she with her husband and children were living in 
the home of the said Henry Briggs; that during the summer and 
early fall of 1,912 the said Henry Briggs was in the State of Maine; 
that he returned to Hasbrouck Heights, N. J., on October 31, 1912, 
and was in Hasbrouck Heights, N. J., during November and the 
winter of 1912 and spring of 1913; that she knows positively that 
the said Henry Briggs was in Hasbrouck Heights on November 7, 
1912, because of certain checks drawn by her and signed on that day 
by him; that before her father signs any paper or document, it is his 
invariable custom to submit the paj>er to her to be read in detail, 
and that it is her custom to read to him all letters received by him 
and to answer the same personally, the said Henry Briggs signing 
the letters: that she is positive that no paper was received by the said 
Henry Briggs pertaining to any of his patents or applications for 
patents and signed by him in Hasbrouck Heights. N. J., on Novem¬ 
ber 7, 1912, or on any other day in November; that she has read a 
copv of the Concession of Priority filed in Tnterfeience No. 35,033, 
of Eppler v. Briggs, and she is positive that no such paper was ever 
received in the mail, or in any other wav by the said Henry Briggs 
while in Hasbrouck Heights, N. J., or that she ever read any such 
paper to the said Henry Briggs, or that he signed the same in Has¬ 
brouck Heights, N. J. 

HARRIET ZUBER. [seal.] 

Sworn to and subscribed before me, this 22nd day of April, 1916. 

[seal.] G. L. SIEBENMANN, 

[Notary Public ]* Commissioner of Deeds, N. J. 


[♦Words enclosed In brackets erased in copy.] 
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State of New Jersey, 

Countii of Bergen, ss: 

Janies E. Sitterlev, l>eing duly sworn, deposes and savs that he is a 
resident of Hashrouck Heights, County of Bergen, and State of New 
Jersey; that in the year 1912 lie was President of the Roosevelt Pro¬ 
gress^ e Hub; that Henry Briggs, also a resident of Hashrouek 
Heights, N. J., was a member of said club, and held the office of Viee- 
I resident; that the minutes of the club which are in deponent s pos¬ 
session. show that the club held a meeting of its members on October 
*;lst, 1912, at which the said Henry Briggs presided in the absence of 
deponent, and that another meeting of the club was held in Novem- 
lier 4th, 1912, at which the said Henry Briggs was present, and dur¬ 
ing which meeting the said Henry Briggs was appointed as a watcher 
at the polls in the national election held on November 5, 1912, and 
the minutes of the meeting show that he accepted such appointment; 
that deponent knows that the said Henrv Briggs was in Hashrouck 
Heights on November 5, 1912, and voted at the polls on that day. 

\\ . Frank Bradley was secretary of the club at that time, hut he 
is not now a resident of Hashrouck Heights, hut has moved to the 
^tate of New ^ ork, and | there]* is not secretarv of the club now. 

JAMES E. SITTERLEY. | seal.] 

Sworn to before me and subscribed this 21st day of April, 191b. 

I (1. L. SIEBENMANN, 

Commissioner of Deeds, N ../. 

State of New Jersey, 

County of Bergen: 

Joseph P. Breeze, being sworn, on his oath savs, that he is the 
clerk of the Borough of Hashrouck Heights, in the Countv of Bergen 
and State of New Jersey; that as clerk of said Borough it is 
M part of his duties to receive and tile all records, papers, hooks 
and documents pretaining to elections held within the corpo¬ 
rate limits of said Borough; that among such records there appears 
in the poll book of the First Election District of said Borough, dated 
November 5, 1912, an entry showing that Henrv Briggs of Walter 
Avenue in said Borough, voted at said election, namely, November 5, 

JOSEPH P. BREEZE, f seal. ] 

Sworn and subscribed to before me this 21st day of April. 1916. 
Tseal.1 G. L. SIEBENMANN, 

Commissioner of Deeds, A’. J. 

• | 

State of New’Jersey, 

Bergen County, ss: 

We, the undersigned, citizens of Hashrouck Heights, New Jersey 
are each of us personally acquainted with Henry Briggs, who is a 


[♦Words and figures enclosed in brackets erased in copy.] 
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citizen of Hasbrouck Heights, and we being duly sworn state, that 

^n e H v OW t l ? t i] l e Henry Briggs, was in this town on Elec- 
^on day, November 5, 1912, and every day during that week, as we 
et him and talked with him at different days during that week of 
the election, he being an active member of the Progressive Club. 

J. S. POWDRON. [seal.1 

AUGUST F. BRUMMER. |seal. | 

A. Z. MORRISON. [seal.] 

Sworn to and subscribed before me this 21st day of April, 1916 

t SEAL l G. L. SIEBENMANN, 

Commissioner of Deeds, N. J. 

Docket Clerk, 

May 11, 1916, 

U. S. Patent Office. 

United States Patent Office. 

In the Matter of the Petition to Reopen Interference Entitled 

Interference No. 35,033. 

Andrew Eppler 


Henry Briggs. 

Subject-matter: Back-rest and Back-gage or Welt Guide Mechanisms. 

Affidavit of Benjamin Phillips. 

District of Columbia, ss: 

I, Benjamin Phillips, being duly sworn, on oath depose and say: 

My name is Benjamin Phillips. I reside in Lakeville, Massachu¬ 
setts. I am senior member of the firm of Phillips, Van Everen & 
k ish. I nor to May 28, 1912, I was informed that the applications 
riggs and Eupler involved in the above-entitled interference con¬ 
tained interfering subject-matter, and that an interference could be 
declared if proper claims were put in the applications. Under my 
instructions, Mr. Fred O. Fish, of my firm, had an interview with 
Mr. Elmer P. Howe, and we received from him instructions to secure 
the declaration of an interference, and to determine the question of 
priority of invention, and that, if our determination was not ac¬ 
cepted, to have one of the applications turned over to outside counsel 
and interference proceedings prosecuted in the Patent Office. I have 
been counsel for the United Shoe Machinery Company since its or¬ 
ganization in 1899, and the method advised by Mr. Howe has been 
the method commonly adopted by the Company where there was 
interfering subject-matter in two applications filed by different in¬ 
ventors in its employ. At the time the applications involved in this 
interference were filed, both Briggs and Eppler were in the employ 
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of the United Shoe Machinery Company, and my firm acted as 
counsel for that Company in the prosecution of both cases, and 
were paid by said Company, both the parties to the interference 
being fully advised of this fact. After receiving instructions from 
Mr. Howe, we secured the declaration of the above-entitled inter¬ 
ference, and then proceeded to make the most careful investigation 
of all documentary and physical proofs which would have any 
bearing on the question of priority of invention as between these 
two inventors. Written reports were made on these investigations 
by my associates, which I personally and carefully examined. I also 
interview both Eppler and Briggs personally. At the time the 
interference was declared, Briggs was absent on a hunting trip in 
Maine, and I liad difficultv in locating him. I finally succeeded in 
doing so, and i informed him of tjie declaration of the interference, 
and asked him to come to Boston for the purpose of assisting us in 
ascertaining the facts and in preparing his preliminary statement, 
but Mr. Briggs did not return to Boston until October 30, 1912, at 
which time he called upon me at my office and I proposed to him 
certain interrogatories directed to ascertain the facts relating to the 
date of his invention, disclosure, making of drawings and reduction 
to practice. My questions, together with Mr. Briggs’ answers thereto, 
were taken down in shorthand by Annie C. Richardson. A copy 
of this statement is attached to the affidavit of Miss Richardson 
dated May 9, 1910, and filed herewith marked “Exhibit B.” At 
the time 1 had the interview with Briggs on October 30, 1912, I 
told him that I thought Eppler was entitled to the patent, and asked 
him if he was willing to sign a concession of priority, and he said 
that he was. I thereafter signed a letter which Mr. Van Everen 
presented to me for signature, dated Noveml>er 5, 1912, directed 
to Mr. Briggs at Hasbrouck Heights, New’ Jersey, enclosing with said 
letter the concession of priority now’ on file in the Patent Office, and 
in said letter 1 explained to Briggs again that he could not prevail in 
the interference, and asked him to sign and return to me the con¬ 
cession of priority w hich was sent to him complete except for the date 
and signature. The date was left blank. This concession of 
G4 priority was returned to my office and mailed to the Patent 
Office in the ordinary course of business. 1 recently obtained 
from the Patent Office a photographic copy of this concession of pri¬ 
ority. I am familiar with Briggs’ signature, having received a num¬ 
ber of letters from him and also having seen him on a number of 
occasions write his name, and I am absolutely convinced that the 
signature attached to the concession of priority is Briggs’ own per¬ 
sonal signature. I am prepared to show’ the Commissioner at this 
time the original letter file which we kept w ith the official papers re¬ 
lating to this interference, and which was made up from time to time 
and the papers directly inserted therein upon the date of their re¬ 
spective dates, or in the case of letters received, upon the dates upon 
w’hich they were received. This file has been kept intact and undis¬ 
turbed. It contains, among other documents, a carbon copy of my 
letter to Henry Briggs dated Nevember 5, 1912, enclosing the con¬ 
cession of priority. It also contains my letter to Elmer P. Howe stat¬ 
ing my conclusions as to priority of invention, dated November 1, 
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1912, the original having been returned to me by Mr. Howe with 
his instructions written thereon in lead pencil, on page 2, over his 
initials. The United Shoe Machinery Company influenced me in 
no way in reaching my decision as to who was the prior inventor in 
this interference, nor was it informed of my decision until my letter 
to Mr. Howe of November 1, 1912. The file also contains the 
original transcript of the stenographic notes of my interview with 
Briggs on October 30, 1912. It also contains the reports made 
by Mr. Stebbins and Mr. Sincerbeaux of their investigations as 
to dates and evidence. It also contains my correspondence with 
Mr. Briggs, urging him to come to Boston to see me about this 
matter. I refer particularly to my letters of October 23, 1912, Au¬ 
gust 30, 1912, and August 0, 1912. It also contains two original let¬ 
ters from Mr. Briggs, dated August 12, 1912, and September 1, 
1912. It also contains carbon copies of letters from my firm to 
Messrs. Bacon & Milans relating to postponing the dates of filing the 
preliminary statements. I refer particularly to the letters dated Sep¬ 
tember 7, 1912, and August 2, 1912. It also contains the original 
memorandum dated May 28, 1912, referred to by Mr. Fred 0. Fish 
in his affidavit dated May 9, 1912. 

Briggs has been an inventor for over twenty years, and has been 
a party to a number of interferences. He never signed a prelimi¬ 
nary statement in this case at this office nor did I prepare for him a 
preliminary statement in this case at any time, because after the most 
elaborate and careful investigation, as I informed Briggs on Oct. 30, 
1912, I concluded that it was impossible for Briggs to win in the in¬ 
terference. In which conclusion Briggs then acquiesced. The in¬ 
vestigation on which my conclusion is based was conducted by men 
trained in investigations of this nature and was thorough and com¬ 
plete, the sole object being to obtain a valid patent for my clients, 
The United Shoe Machinery Company. This investigation was 
made at an expense of several hundred dollars to the Company. 
Briggs refused even to pay his car fare from Island Falls, Maine, 
to Boston, because he did not regard it as of arty personal value to 
him, as stated in his letter of Aug. 12, 1912. His letter reads as 
follows: 


“Mr. Benj. Phillips. 


Island Falls, Me., Aug. 12, 1912. 


Dear Sir: Your letter received and contents noted. I don’t see 
where there is any value now in the patent for me that I should 
spend the fair to Boston and back, as I am not combing home untili 
Nov. next if Eppler has the first claim or not I do not know as it is so 
long ago that I have forgot-en all about it. 

Sorry that you have been to so much trouble to find me I will stop 
in to see you when I come threw Boston. 

Hoping this finds you well and Happv as it leaves me 

Yours * H. BRIGGS.” 


In spite of Briggs’ indifference in the matter, every possible means 
was used to ascertain who was the true inventor, because I considered 
that even if the inventor had no interest in the matter such proceed- 
6—3169a 
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ings were necessary in order that my client might obtain a valid 
patent without the necessity of going through an expensive and 
elaborate interference, as I understand is the proper policy and in 
consonance with the views of the Patent Office. 

In conclusion I may say that neither Briggs nor his counsel have 
e\er made any inquiry at our office regarding this matter, nor have 
ever asked to look at any of the files or papers relating to this case 
which they could have seen at any time. 

BENJAMIN PHILLIPS. 

Sworn to and subscribed before me this 11th day of May, 1910 
l SEAL -l A. M. PARKINS, 

Notary Public, D. C. 

United States Patent Office. 

In the Matter of the Petition to Reopen Interference Entitled 

Interference No. 35,033. 


Andrew Eppler 


v. 


Henry Briggs. 

Subject-matter: Back-rest and Back-gage or Welt Guide Mechanisms. 

Affidavit of Horace Van Everen . 

( OM MON WEALTH OF MASSACHUSETTS, 

County of Suffolk, ss: 

I. Horace Van Everen, being duly sworn, on oath depose and say: 
My name is Horace Van Everen. I reside in Cambridge, Mass'a- 

n » rk . 1. 1* 2 1 P /» l\i *11 • —. _ 
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T ' -- *** iftcvwr 

cliusetts. 1 am a member of the firm of Phillips, Van 
Fish. On November 5, 1912, I dictated to Miriam 

k ~___ 1 • nri m _ _ 


Everen & 

-- -- x uit iaicu iu ifimuili 

Uement, a stenographer m our office, a letter addressed to Mr. 
Henry Briggs Hasbrouck Heights, N. J. I told Miss Clement to 
append Mr. Phillips initials to the letter. She wrote out this letter 
a copy of which is attached hereto and marked “Exhibit A ” and 
I took the letter to Mr. Phillips and had him sign it. This* letter 
was mailed to Mr. Briggs at Hasbrouck Heights, N. J. With the 
letter was enclosed the concession of priority which I had prepared. 

e recened the concession of priority back in due course of mail 
and we sent it to the Patent Office. We recently procured a plfoto- 
graphie copy of this concession of priority from the Patent Office 
and the signature appended thereto is the signature of Henry Briggs.’ 

know Mr. Briggs handwriting, and I have seen him sign his name 
a number of times. 6 

HORACE VAN EVEREN. 

Subscribed and sworn to before me this 9th day of May 1916 

t 8EAL -] HARRY A. ENGLISH, 

Notary Public . 
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Exhibit A. 

H. A. E. N. P. 

Mr. Henry Briggs, Hasbrouck Heights, N. J. N °' ember 5 * 1912 - 

P E . AR -'* R - Briggs: I find that Eppler made a drawing of his 
roller lock mechanism for the welt guide and back rest slides along 
.n the early part of 190o. He has some detail drawings that are 
dated in May 190o, and there seems to be no doubt but what he can 
fie corroborated in as early a date as June 3, 1905, which is the date 
of some detail drawings of parts of this mechanism. Inasmuch as 

1 o you dl ; no, J make a* 1 !’ drawing of your device until 

, nave no other documentary evidence of anv date earlier 

f a Knnl > T[ d h® ,m P ossi j >le > 1 believe - to carry your date back 

in ffJnr f 1 i bave r >re P a J'ed a concession of priority of invention 

LTL , k d>pler which I submit to you for signature. Please 
Hgn it and return it to me. 

Very truly yours, 

(®&d.) ‘ BENJAMIN PHILLIPS. 


B. P./C. 
Enc. 


United States Patent Office. 


In the Matter of the Petition to Reopen Interference Entitled 

Interference No. 35,033. 

Andrew Eppler 
v. 

' Henry Briggs. 

Subject-matter: Back-rest and Back-gage or Welt Guide Mechanisms. 

Affidavit of Fred 0. Fish. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

I, Fred 0. Fish, being duly sworn, on oath depose and say:— 
Mj name is Fred O Fish. I live in Winchester, Massachusetts. 
I am a member of the firm of Phillips, Van Everen A Fish, Boston. 
1 had charge of the preparation and filing of both the applications 
ppler and Bnggs involved in the above-entitled interference. 
Jt was obvious to me when said applications were filed that they con- 
tained interfering subject-matter, and that interfering claims could 
be inseited in both said applications. On May 28, 1912, I had an 
interview with Mr, Elmer P. Howe, of Boston, then general patent 
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counsel for the United Shoe Machinery Company, and I made, on 
the day of such interview, a written memorandum of such interview 
copy of which is hereto attached, marked “Exhibit C.” I have 
marked the original with my initials. Having refreshed my recol¬ 
lection from said memorandum, 1 now allirm that the subject-mat¬ 
ter of such interview is correctly stated in the copy of the memo¬ 
randum hereto annexed. 

FRED O. FISH. 

Sworn to and subscribed before me this 9th day of May, 1916. 

[ SEAL -] HARRY A. ENGLISH, 

Notary Public. 


Exhibit C. 
H. A. E. N. P. 


Boston, May 28, 1912. 


Memorandum. 

At a conference with Mr. Howe today he instructed me to amend 
the Eppler application' 688,087 right away and get an interference 
declared as soon as possible t>etween the Eppler and the Briggs ap- 
plications. When the interference is declared, or l>efore, I am to get 
a typewritten statement as to what Eppler did and as to what 
oo/o the actual dates of invention are. Also so far as I am able, 
I am to prepare a typewritten statement as to the data of the 
Briggs invention. Mr. Howe suggests that possibly after these state¬ 
ments are prepared, it may l>e advisable to submit them to Briggs 
and see if he is willing to abide by the decision which we mav come 
to as to priority. If Briggs is not satisfied with this arrangement, 
then either the Briggs application or the Eppler application can 
he turned over to an outside attorney and a regular interference 
prosecuted in the Patent Office to determine the question of priority. 

As I was leaving Mr. Howe, he was engaged in dictating a letter 
to Mr. Howard in regard to the Briggs application and the situation 
in general as to this back gage locking mechanism. 

F. O. F./M. A. 
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United States Patent Office. 

In the Matter of the Petition to Reopen Interference Entitled 

Interference No. 35,033. 

Andrew Eppler 
v. 

Henry Briggs. 

Subject-matter: Back-rest and Back-gage or Welt Guide Mechanisms. 

Affidavit of Annie C. Richardson. 

Commonwealth of Massachusetts, 

County of Suffolk , ss: 

I, Annie C. Richardson, being duly sworn, on oath depose and 
say:— 

My name is Annie C. Richardson. L reside in Woburn, Massa- 
chussets. I have been employed as a stenographer for a number of 
years at the office of Phillips Van Everen & Fish, Boston, and was so 
employed during the year 1912. On October 30, 1912, Mr. Benjar 
min Phillips called me into his room, and I took down Mr. Henry 
Briggs’ statement. I have before me a stenographic note-book 
which I used from October 23, 1912, to November 6, 1912. All of 
the notes in this book were made by me. I find in this book; the 
stenographic, notes of the Briggs’ statement above referred to. The 
heading is Eppler v. Briggs Interference. The date is October 30. 
From 1 adjacent dates in the book I know the year was 1912. Mr. 
Phillips dictated the questions, and Henry Briggs dictated the an¬ 
swers. I wrote down the questions as they were put, and the an¬ 
swers as they were given by Mr. Briggs. After taking this down 
stenographieally, I* transcribed my notes. I made two copies inde¬ 
pendently in transcribing this matter. These copies I have marked 

^li my mitiaL. I lia\ e compared the notes with the original tran¬ 
scripts, and there are a few variations of minor importance between 
the original notes and the original transcripts. I have re- 
66 transcribed my original notes, and in doing so I have in¬ 
dicated by brackets the differences between the original 
transcripts and the original notes. The words underlined appear 
in the original transcript and the words in brackets correspond to 
the original notes. This re-transcribed statement is attached hereto 
and marked “Exhibit B.” 

ANNIE C. RICHARDSON. 

Sworn to and sut)scribed before me this 9th of May, 1916. 

[seal.] HARRY A. ENGLISH, 

Notary Public . 
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Exhibit B. 

H. A. E. N. P. 

Boston, October 30, 1912. 
Eppler v. Briggs Interference. 

Statement as to Dates of Invention by Henry Briggs . 

c * V i° U reca ?J, ^ ,e ( * a,e l, P on you invented the clutch 

oTfilfio A 1,lustrated ln y° ur Pending application Serial No. 
o4,oZo f A. i es. 

Q. \\ ill you please state when you first conceived this invention? 
A. About the middle of the year 1902. 

. Q; Under wlmt circumstances did you conceive it ? A. Through 
the failure of a lock created by myself in the early part of 1902 

" hat was the general character of the lock which you sav 
you created ,,, 1902? A. It was of a hand formation that made an 
absolute lock in either direction. 

Q. Were these band locks ever tried on your welt machine? A. 
1 © 8 . 

. %. *{?"' di< ] you discover the defect in this hand look, and when? 
A. Uu the first application of its trial. 

Q. Do you remember about when it was? A. 1 should sav that 
was somewhere about March or April, 1902. ‘ 

Q. Mas it at this time that you conceived the invention shown in 
your present application? A. Yes, that led me to conceive that a 
desirable lock was one that only locked in one direction. 

, tho details of your first conception correspond with the 

cation"l "V 'f r tenl 0,lu ' e d r ,Hvln S 8 of >’<>«r present appli- 
A unf n 1 s lfK A mc l' ar,S1 ’ " ,noh are *he vital parts. 

<4- will you please describe as well as you can how vou intended 
to make the lock m accordance with your first conception? A. My 
first conception of the Horton type? ^ 

Q. Aouf first conception of the roller or Horton type A My 

C0r :.3 ' O r "“Vf!, 1 CO, ,' ld h , ave a forn > nf a Horton lock' that 
could lie actuated with a lever so as to bring the Horton 

principle into play at the time the looking device was re- 

. r .r rcd * an< lave ’* rem am in that position until the unlock¬ 
ing of the same was necessarv. K 

Q Can you remember any of the details of the mechanism bv 
which you intended to do this? A. I first took the rotarv device of 
h®, vonimon Horton clutch under advisement and consideration 
and found that siich a thing as that would he an unsightlv and a 
bulky device on the machine to which it would he applied/ I then 
wored out a n urn he. < of square devices with lever actions, such as 
le atent drawings now in the office show, until I reduced it to 

, " v / l ls ^ lofl °n. when I made or caused toi be made drawings that 
show the Patent Office drawings of today. g a ' 
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Q. When did you first have a clear idea in vour own mind of the 
mechanism shown in your Patent Office drawings? A. About the 
later part of 1904 or the early part of 1905. 

Q, Did you ever make any sketches or drawings of any of the 
Jlorton clutch devices for locking back gages? A. No. 

* %r l >ld y ,° U e , ver make anv disclosure to anybody of such devices? 
;i. Not in detail. 

Q. Just what do you mean by “not in detail’’? A. Not in detail 
to the description, but in fact of the lock. 

* P P? : V0U m 0 ean A to .»y that y° u explained the principle that you 

intended to use? A. Yes. J 

Q. But not the detailed mechanism. A. Not the detailed mech¬ 
anism. 

Q. To whom did you first disclose the principle that you intended 
to use? A. 1 o Mr. Meyer and Mr. Dolbeare. 

.. , Q \ f Ab f f lt whe n, to the best of your recollection, did you disclose 
it to Mr. Meyer? A. In 1902. 

»»Q- Can 7 ou 8 J? te . an y circumstances that would tend to refresh 
Mr. Meyer s recollection in regard to this matter? A. I do not think 
of any at the present time. 

Q, Under what circumstances did you make this disclosure to 

flu . A ' 1 - a K<n f ra ” a - v ’ as " e were associated in the mechanics 
of that machine at that time. 

Q. How were you associated? A. By both being working on the 
same machine, he constructing and I inventing. 

* %r Mr : M ?y er make an .y comments or criticism of vour idea? 
A. Nothing further than in making the remark that it' would be 
a practical way of locking the slide rest and back gage 

1 f °V^ d a drawin S of your device made by Mr. Cross¬ 
man in 190fi. \\ere there any drawings, to the l>est of your recol¬ 
lection, made prior to that time? A. None whatever 

i % any documentary proofs of your date of invention 

hack of that drawing, so far as you know? A. Nothing only the 
fact of the first device following and the date of that. 

Q. But you have no written record of the thing itself’ A No 
it •; l o y °v, e 'i er disclose your invention to anv officer of the 
L. d ^’o e Mac'iinery Co ? A. Not in detail; to Frederick King, 
stating that I desired to make an experiment of that nature 

Q. Do you remember when you told Col. King that vou wished 
ffijnake an experiment of this nature? A. In the early part of 

Q. What resulted from this interview with Col. King? A He 
told me to try it out, gave me permission to make the experiment. 

- o , ' U d ho ."', lon . s was thls before Mr. Crossman made the draw- 
mgs? A. Possibly three or four months. 

m™ tn'iqhT’ pr 'T the .. ma J kin ? 1 of ' the drawings by Mr. Cross- 
man in 1906, ever disclose the details of your invention to anybody 

sufficiently to enable them to make one of the devices? A. No. * 

,1 * r If A ! r * ^F 0SSlnan completed the drawings, what was 

done further to reduce the invention to practice? I mean, to build 
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Ihe actual device? A. Nothing only to experiment out the exact 
actuating time. 

Q. Did you build any of these devices from Crossman s drawings? 
A. 13. built a major and 12 practical working devices. 

Q. From what did Mr. Crossman make the brown paper drawings 
which he made in 1900? A. From my directions only. 

Q. Do you mean from your oral directions? A. Oral directions. 

Q. Can you think of anybody else that you disclosed the prin¬ 
ciple of your invention to l>esides Col. King and Mr. Meyer? A. 
Not until I made the first drawings by Air. Crossman. 

Q. Do you know whether any of the 13 devices which you made 
were put in actual use in shoe factories? If so, do you remember 
anv shoe factories in which they were put? A. To the best of my 
recollection, there were some 8 or 10 that were in practical use. I 
'/'> not (cannot) remember the names of the factories. 

Q. Will you please tell me as nearly as you can recollect it, just 
what you said to Mr. Meyer about your invention, or the substance 
of what you said? A. In common conversation with Mr. Meyer 
in regard to a locking device, I asked him what he thought of the 
principle of the Horton clutch formation that would have a locking 
power in one direction only. To my recollection at the present 
time, he said he thought if such a thing could be constructed to be 
practical it would be the proper thing to lock the two parts of the 
machine. I then asked him if he thought in his own (—) mind 
that such a device could he made. He said he had never thought of 
such a device being made, but did not see why it could not be made. 
.There were no details explained. 1 hat was all there was about it. 

Q. State as near as you can recollect the substance (subject) of 
}°ur conversation with Col. King. A. I told Col. King I had 
worked out a device to lock the back gage and the slide rest of the 
sewing machine, which would do away with the objectionable pawl 
and ratchet. I told him that I believed that the device I had in 
mind would be of (a) longer life and have a greater efficiency in,its 
action on the sewing machine, and I told him I would like to have 
one made and try it out to see if ifi would prove in action, and he 
gave me an order to put such a device through the factory, or gave 
me an oral order to make such a device, and after I had received 
the order from Col. King at the earliest opportunity to get 
08 a draftsman to make the (a) drawing for the mechanics at 
the factory to execute the work, I put the thing into the fac- 
torv, which was in the neighborhood of three or four months. 

Q. Do you recall any correspondence or any writing of any nature 
w hich would have any description of your invention prior to the date 
of the brown paper drawings of 1908? A. None whatever. 


[ 
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Mail Room, Docket Clerk, 

May 22, 1916, May 22, 1916, 

U. S. Patent Office. U. S. Patent Office. 

In the Matter of the Application for Re-issue of Patent No. 1,098,- 
011 for an Improvement in Shoe Sewing Machines. 

Application for Reopening Interference Proceedings No. 35,033. 

Counter-affidavit of Henry Briggs in Reply to the Affidavits of Ben¬ 
jamin Phillips, Horace Van Everen, and Fred 0. Fish, Filed 
Herein May 11th, 1916. 


Affiant Henry Briggs being duly sworn, says—he has carefully 
examined the affidavits of Benjamin Phillips, Horace Van Everen, 
and Fred O. Fish filed herein, and in reply thereto says:— 

1 irst. The statement by Benjamin Phillips on top of page 3 of 
his affidavit, reading as follows, “l told him I thought Eppler was 
entitled to the patent” is true—but the remaining words, “and asked 
him if he was willing to sign a concession of priority and he said 
that he was are false in every word. He neither asked me to sign 
such paper, nor did I consent to do so. 

On the contrary I told him positively that I was the prior inven¬ 
tor and entitled to the patent, and my statement just made to him, 
must be filed, and the question of priority be settled by the patent 
Commissioner. At no time did Mr. Phillips or any one in his office 
ask me to sign any “Concession paper,” in this matter, and I have 
never signed such a paper. 

I was in Phillips’ office on the date stated, between one and two 
hours, and if I had been willing to have signed such a paper, I 
would have done so then, and would not have gone to the trouble of 
dictating my long statement, which is shown in the affidavit of Miss 
Annie C. Richardson filed herein—and to which I made oath at the 
time. 

I instructed Mr. Phillips to file my statement in the interference 
proceedings in the Patent Office, and supposed he had done so, 
until an examination of the files in 1915, disclosed he had not. 

Second. The statement in said affidavit of Benjamin Phillips, at 
top of page two, “at the time the applications involved in this inter¬ 
ference were filed, both Briggs and Eppler, were in the employ of the 
United Shoe Machinery Company” is false, and the said Phillips 
well knows it is false. Affiant’s application was filed November 24th, 

1906, and affiant quit the service of the Shoe Machinery Co. in May 

1907, and has never worked with them since. 

The application of Andrew Eppler with which this Interference 
was set up, was filed March 11th, 1912 and was a division of an ap¬ 
plication filed August 8th, 1908, more than a year after affiant had 
quit the sendee of the said Shoe Machinery Co. Affiant never heard 
of Eppler’s application for this invention prior to 1912 and conse¬ 
quently when he received the first letter from Phillips, referred to in 
7—3169a 
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his affidavit on page 4, affiant could not recall what application the 
letters referred to, and did nor learn, until he came to Boston Octo- 
l>er 30th, 1912. W hen he was told by Mr. Phillips, which applica¬ 
tion was referred to, he at once denied the claim of Eppler, and told 
Phillips he would demand the question l>e submitted to the Patent 
Office. 

The further statement by Phillips on page two of his affidavit 
that affiant knew he was representing Eppler, and was fully advised 
of this, is false. 

The record shows that the notice of this fact which was sent 
affiant bv the Patent Commissioner in 1912, was returned to that 
office undelivered—and the second notice sent to affiant, to the care 
of said Phillips, Van Everen and Fish, was never delivered to 
affiant. 

Nor was the notice sent to affiant on May 8th, 1912, of the al¬ 
lowance of affiant s application of November 24th, 1909, ever de¬ 
livered to him, though sent to him personally to the care of his said 
attorneys. Nor did Mr. Phillips at any time ever inform affiant of 
said allowance of May 8th, 1912, and thus was affiant kept in com¬ 
plete ignorance of these entire proceedings. 

The record shows that the allowance of patent to affiant of May 
8th, 1912, was withdrawn upon the written request of the said Phil¬ 
lips, Van Everen, and Fish of date June 25th, 1912, and these 
Interference Proceedings No. 35,033 instituted. In this manner, 
the record shows, affiant’- rights and interest were betrayed and 
wrongfully transferred to Eppler, assignor of the United Shoe 
Machinery Co. by affiant’s own attorney, Benjamin Phillips. The 
said Phillips now seeks to avoid this betrayal of his professional 
trust by stating that he was employed by and paid by the United 
Shoe Machinery Co. hut the record shows he was appointed attorney 
for affiant by my application of November 24th, 1909, and at no 
time was he relc/ved from that trust, by affiant. 

Affiant’s application of November 24th, 1909, did not belong to 
the Shoe Machinery Co., but under a special contract between that 
Company and affiant, the patent when issued, was to he assigned by 
affiant to it, upon terms and conditions therein set forth. Because 
the Shoe Machinery Co. has not complied with the terms of said con¬ 
tract, no assignment has been made by affiant. All this was well 
known to the said Benjamin Phillips. 

The said Phillips pretends that he had difficulty in locating 
affiant in 1912, in order to notify him of these proceedings, but he 
well knew affiant’s address at Hasbrouck Heights, N. ,J. where affi¬ 
ant has lived for the last 25 years, and any letter addressed 
69 to affiant there would have been promptly forwarded him at 
his summer camp in Maine. 

Third. Mr. Phillips in his affidavit on page 3 says he signed a 
letter dated November 5th, 1912, addressed to affiant at Hasbrouck 
Heights, N. J., enclosing the “Concession of Priority” now on file 
in this office in the Interference proceeding No. 35,033, a copy of 
which letter is filed with the affidavit of Mr. Horace Van Everen, 
and that the “Concession of Priority’’ came back in due course of 
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mail signed by affiant, that he is acquainted with my signature, and 
he is convinced that is my personal signature. 

Affiant states that no such letter, was ever received by him, and 
he never saw that “Concession of Priority” until 1915, he saw it on 
hie in the Patent Office, and he never signed same, and never au¬ 
thorized anyone^to sign his name to it for him. 

Affiant states that November 5th, 1912, was the dav for election 
of President of the United States, and other officers, ahd was a 
general holiday in Massachusetts, and the other states of this Union. 
That it is such an unusual thing for an office to be in full opera¬ 
tion on that day with all its members and office force present and 
at work, it certainly requires an explanation by the said Phillips 
how it was this said letter was written and mailed on that dav. The 
letter itself also requires an explanation because Mr. Phillips states 
on page 3 of his affidavit that 1 had said on October 30th in his 
office I was willing to sign such a “Concession of Priority.” 

This letter gives no reason why the “Concession of Priority” was 
not prepared and signed at that time where it could have oeen wit¬ 
nessed or acknowled/ed before the notary in his office. It would not 
have required five minutes to have prepared it, and had it signed 
then, whereas it required more than an hour to dictate the state¬ 
ment made by affiant on that occasion, and to have same typewrit¬ 
ten by the stenographer, as was done. 

Furthermore, if affiant had agreed to sign a “Concession of Pri¬ 
ority ’ why was any statement taken from him. Again, if affiant 
had agreed to sign such a “Concession” why does not the letter itself 
simply say, that the “Concession,” which you agreed to sign, is en¬ 
closed &c., why does the letter contain an argument, setting forth 
the reasons why, affiant is asked to sign it. This letter certainly re¬ 
quires complete explanation on all points, which Mr. Phillips has 
not seen proper to give. 

Affiant states, that all his mail is delivered at his private residence 
in Hasbrouck Heights, and is read to him by his daughter Mrs. 
/uber, who is his only child. She is his private secretary, keeps his 
hooks, his Bank account, prepares all his letters and fills up all 
checks signed by him, and knows everything in regard to his busi¬ 
ness affairs. On the 7th of November, 1912, affiant was at home, 
iii Ilasbrouck, and his daughter prepared a number of checks for 
him to sign, which he did and which were mailed to the various 
payees and three of which he files herewith which show they passed 
through his Bank the next day. 

If the letter from Boston, had been delivered to affiant it would 
have been delivered at his residence and been seen and read hy his 
daughter, and any answer to it would have been written in her 
handwriting. She would have seen and read the “Concession of 
Priority” and would know, if affiant signed it. Her affidavit is filed 
herewith and speaks for itself. 

A comparison between the checks signed by affiant on that 7th 
of November, 1912, and the signature to the “Concession of Pri¬ 
ority” shows they were not written with the same pen nor with the 
same ink, nor is the date November 7th, the same. 
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Affiant has but one place, where he attends to his business af¬ 
fairs, and that is in his library at his private residence. If this “Con¬ 
cession of f rioritv* had been signed by affiant at Hasbrouck Heights, 
on the day it bears date, it would have been signed bv the same 
pen and with the same ink, as these checks and the date November 
Hh would have been in the handwriting of affiant s daughter, and 

by the same pen and ink as these checks, and a comparison shows, 
it is not.- ’ 

Phillips in his affidavit does not state that the letter he signed 
November oth, 1912, was mailed, nor does his partner, Mr. Van 
E\eren state, by whom it was mailed, nor is there any evidence bv 
the stenographer who is said to have written it, as to either the writ¬ 
ing or the mailing. It is admitted by Mr. Phillips that he has no 
letter from affiant, returning this “Concession of Priority” nor has 
he the envelope in which it came. If affiant had received’that letter, 
and signed that “Concession” he certainly would have written a 
few lines returning the “Concession” signed. Yet not one line is 
found, to show this paper was ever sent to Hasbrouck and received 
by affiant. The paper itself is false, it does not speak the truth— 
affiant never conceded Eppler was the first inventor of those claims, 
and he is not, and he knows this, and Mr. Phillips knows it. The 
paper is directly against the interest of affiant, yet they ask the 

to t)el * eve * ie signed it, giving awav a valuable patent, 
which had already been allowed him, and no witness to his signa¬ 
ture, and aH of this is done by affiant s attorney Phillips. 

On page *, of the affidavit filed with his petition for a Re-issue of 
this patent, affiant has set forth the truth as to his conception of this 
invention and diligent prosecution of the same to a “Reduction to 
Practice” which statement shows, conclusively, his priority over 
Eppler, as set forth in his preliminary statement. 

Fourth. The affidavit of Fred O. Fish states that he prepared 
both the applications of Eppler and Briggs” and “it was obvious to 
me, when said applications were filed, that they contained interfer¬ 
ing subject-matter and that interfering claims could be inserted in 
both said applications.” Yet the truth is, the two applications were 
filed years apart, and Mr. Pish w'as wholly unable to understand 
• 4 . . .. I was compelled to have Mr. Phillips examine the 

invention itself, and he show’ed Mr. Fish how to frame my applica¬ 
tion in 1906. r l he Eppler application was not filed until March 
11th, 1912, as a division of an application filed August 8th, 1908. 

The record shows the interference idea was not thought of until 
after my application had l>een allowed May 8th, 1912, and then it 
w'as that this firm of Attorneys, w*ho were my attorneys of 
70 record, got very busy, and set to work to defeat my interest 
in the interest of the Lnited Shoe Machinery Co. act¬ 
ing through Eppler. 

Mr. Phillips will rememlier the fact, that when I showed him the 
invention he was struck with it and asked “How did you come to 
make this roller, where did you get the idea” and I explained the 
whole thing to him. Affiant claims therefore, these affidavits of 
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Phillips, \ an Everen, and Fish, being shown to be false in one 
point, they are no longer entitled to credit on any point. 

Although affiant and Eppler were working in the same shop and 
knew each other, well, affiant never heard of Eppler claiming any 
such idea as affiant was developing, and affiant is positive that no 
such invention was being developed in the shops other than affiants. 
'V hen affiant had the drawings made by the company’s draftsman, 
there was no secret about it, and they could have been seen by 
Eppler or any employee or official of the company. 

Affiant believes it impossible for Eppler to have been working on 
the same invention, and affiant not to have heard of it. When the 
invention was shown to Mr. Phillips and explained to him, he had 
never heard of the idea l>efore. The most impossible thing to be¬ 
lieve is that Eppler would have remained silent all during 1906 
while affiant's invention was l)eing tested, and reduced to practice 
and for two years after affiant’s application was filed. Affiant 
firmly believes that it was not until after affiant had left the Ma¬ 
chinery Co. that the idea and plan arose to file an application for 
Eppler, t to cover affiant’s application. 

h ifth. 1 he affidavits of Phillips, Van Everen and Fish all show 
that the whole purpose of instituting these Interference proceeding- 
No. 35,033 was to take away from affiant the patent which had been 
allowed him, May 8th, 1912, by the Patent Office. The memoran¬ 
dum filed with the affidavit of Fish, shows that on May 28th, 1912, 
in a conference with Mr. Howe, the general counsel 'for the Shoe 
a iner\ (-/O.. 1^ lsli was instructed to “amend the Eppler applica¬ 
tion 683,087 right away and get an interference declared as soon as 
possible between the Eppler and the Briggs applications.” He was 
then at once to set to work to prepare the necessary data as to the 
dates of the inventions, and to get an agreement from Briggs to 
abide by this ex parte arrangement. The result of this ex parte 
examination is set forth in the affidavit of Phillips and without 
having any one, to represent affiant’s interests, or protect his rights 
an X ^ * Phillips declares Eppler has the priority and now 

comes and asks the Commissioner of Patents to ratify and confirm 
such proceedings. Affiant asks that if Eppler is so clearly the 
. to . t en w h\ was not the question, with his evidence 
submitted to the Patent Commissioner, and let him decide it. 

As matters now stand, the question has been passed on by Mr. 
Phillips, the paid attorney of the United Shoe Machinery Co., act¬ 
ing in its interest, although ostensibly, and of record the attorney 
for affiant, and his decision is made the decision of the patent Com¬ 
missioner. To allow this to pass unrebuked, is to allow intrigue to 
triumph over right, and make a mockery of justice. 

HENRY BRIGGS, [seal.] 

Sworn and subscribed to before me this 16th day of May 1916. 

[seal.] G. L. SIEBENMANN, 

Commissioner of Deeds, N. J. 
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Counter Affidavit of Harriet L. Zvber in Reph, to the 
Affidavit of Benjamin Phillips. 

Harriet L. Zuber being duly sworn, says:—She is the only child 
of Henry Briggs and during the year 1912, was living in his home 
his'lpti' 1 ' ' , ' , '!,"' ilrV , a ! ,d a . ,en ded to all his correspondence owned 

Jafesir 41 "°'" “ - *«• w» i^hS 

»- -.. 

wiih h h- ,S / f ' M, " ilr , her fH,hor ‘ s business affairs and especially 
"'"i his business with the United Shoe Machinery <V> ei.’J i ' 

.bat .be letter with the "Con,.con rfwS^a .neve 

nor road by her and that she never hoard of it until tin* . 

HARRIET L. ZUBER. [seal.] 

Sworn & subscribed to before me this 16th day of May 1916 

|SEAL -J G. L. SIEBENMANN, 

Commissioner of Deeds, N. J. 

No. 35,033. 

Eppler 

V. 

Briggs. 

n,J '• ann, j* “‘‘‘TP* the statements that the concession of priority was 

till i'l'y^leAlr "rc?' A ‘ th f . hearin « ,)ofor e ‘be last I had oppor- 
l , f ‘■' <0 S( ' < . *lr. Bnggs sign his name. While watching him I had 
Ik fore me the original concession of priority and when he finished 
ns signature I said to him that the signature on Ihc concc^m o! 
pnont\ was evidently his signature. To this he made no denial or 

tended ttAte™'''’ ) ,r ' Mi " iken ’ that it was nm con- 
71 lef! Kolt signature was not genuine. Here the matter 

1 was left Nothing is presented which alters the opinion 
formed by me at that time. opinion 

The petition is denied. 

THOMAS EWING, 

Com m isai oner. 


r 

l 


August 1, 1916. 

Recorded, Vol. 120, Page 126. 
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Respondent’s Exhibit B. 
^ ri 99 8 Second Petition to Reopen, &c. 
Filed October 5, 1917. 


Docket Clerk, 

Feb. 17, 1917, 

U. 8. Patent Office. 

In the United States Patent Office. 

In re Interference No. 35,033. 

In re Application for Reissue of Henry Briggs. Ser. No. 84 484. 

Filed March, 1916. 

Henry Briggs 
v. 

Andrew Eppler. 

Petition to the Honorable Commissioner of Patents in Person. 

A petition to set aside the judgment in Interference No. 35,033 in 
view of newly discovered evidence, to declare a new interference 
on the same subject matter between the above reissue application 
and Inters Patent of Andrew Eppler, No. 1,142,157, granted 
aune 8, 191 o, to enable the parties to take proofs as to priority and 
to give the senior party in said interference his “day in court.” 

In seeking the reopening of these interference proceedings counsel 
on the petition are somewhat in the same position as was Senator La 
toilette at the time of the agitation regarding the celebrated “Lori- 
mer Case. As recalled, the Senate had voted to seat Lorimer and 
La hollette s masterful resume of the newly discovered evidence of 
fraud in Iyonmers election was a prime factor in the reversal by the 
Senate of its previous judgment. We make the Senator’s opening 
remarks as found in the Congressional Record the peroration 
<3 to this petition in behalf of Briggs: 

I *nn here to ask the Senate of the United States to recon¬ 
sider this judgment, to reopen this “Lorimer Case.” I do not be- 
lie\e I need cite any authority. I will, however, bring to vour at¬ 
tention the case of Henry A. Du Pont, of Delaware, Senate Election 
Cases, 1 age 8/3, where, in a report made, in which Gray and Tur- 

pie and Pugh and Palmer and Hoar and Chandler and Pritchard 
and Burrows joined, I find this: * 

# ^ ® not doubt that the Senate, like other courts, may review 

its own judgments where new evidence has been discovered, or 
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where, by reason of fraud or accident, it appears that the judgment 
ought to he reviewed. The remedy which in other courts may be 
pven by writs of review or error, or bills of review, may doubtless 
be given here by a simple vote reversing the first adjudication. We 
have no doubt that a legal doctrine involved in a formal judgment 

overruled in later cases/ 99 


Synopsis of Grounds for This Petition. 

A. Motive for Fraud (Record evidence relied upon) (pages 1-7). 

Co ^!? ctual Kelsons (pages 1-7) involving upwards of $100- 
000 or $200,000 (See Exhibit Contract). ’ 

2. Necessity of destroying Briggs’ allowance of broad claims to 
maintain contention royalty payments not due (See Briggs’ Ex¬ 
hibit “A ). 

B. Evidence of Fraud (Record evidence relied upon) (pages 5-7) 

1. Eppler had no right to make issue counts 1, 3 and 4 as they 

include elements not shown by him (pages 8-11). 

2; Counts 1, 3 and 4 are invalid in Eppler’s patent (pages 8-11). 
L. I he latent Office Records Show Abandonment bv Eppler s 
Laches (Record evidence relied upon) (pages 12-10). 

1. Eppler tiled applieation three years and five months after con¬ 
ception—two years and five months after alleged reduction to nrac- 
tice (pages 12-13). 

74 ^ 2. Eppler twice entered claims copied from Briggs in the 

Patent Office without asking an interference (pages 13-15). 

3. Eppler asked an interference over seven vears after his alleged 
conception and over six years after his sworn date of starting use of 
Ins invention (page 14). 

4. Eppler was charged with notice of Briggs - claims from Novem¬ 
ber 24, 1906, to June, 1912, according to attorney Kish’s sworn 
statement (page 15). 

I>. Rule 97 was never complied with in the Interference Proceed¬ 
ing (Record evidence relied upon) (pages 17-22). 

L The attorneys of record for Briggs never notified him they rep¬ 
resented Eppler (page 19). r 

2. The Patent Office never notified Briggs that his counsel had 
become Eppler s counsel (pages 19-21). 

3. Phillips, Van Everen <fc Fish as Briggs’ attorneys had no right 
to represent an adverse interest (pages 17-19). 

E. Inconsistencies Between Showing of Phillip, Van Everen & 

Fish, the Showing of Records of Patent Office, and the Facts of the 
Case (pages 23-28). 

1. Attorneys now say they represented United Company. 

2. Before conclusion interference advised Patent Office they rep¬ 
resented both parties! * F 

Query: Would the Commissioner have permitted interference to 
proceed a moment had he been advised as per statement No. 1 above? 

3. Other various and material inconsistencies. 
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F. Shifting of Claims in Corresponding Applications in Canada 
Supports Contention of Fraud Herein (pages 33-34). 

1.. Same attorney with like ambidextrous tactics handled both 
parties’ cases before Canadian Patent Office. 

2. Claims sworn to by Briggs deleted without rejection, arbitration 
_ _ under Canadian Patent Act, Sec. 20, or any reason whatever. 

* ^ Claims Eppler bad no right to make issued in Eppler 

patent. 


Status of This Interference. 

Interference No. 35,033 was declared July 6, 1912, and involved 
an application tiled by one Henry Briggs, November 24, 1906, 
passed for issue May 8, 1912, and an application tiled by one Andrew 
Eppler March 11, 1912, the latter being alleged to be a division 
of a previous application of said Eppler tiled August 8, 1908. 

The Briggs application is involved in contractual relations be¬ 
tween Briggs and Eppler s assignee, United Shoe Machinery 
Co., in view of which relations Briggs is believed to be entitled to 
royalties amounting to between $100,000 and $200,000, or more. 

As originally and always of record, the Briggs application was 
owned by the said Briggs, whilst the Eppler application was assigned 
to the United Shoe Machinery Company. 

As originally filed, and throughout the prosecution of both the 
Briggs and Eppler applications the record shows that the same at¬ 
torneys, Messrs. Phillips, Van Everen & Fish, of Boston, Massa¬ 
chusetts, were of record as representing both parties. 

The interference finally resulted in an award of priority to the 
party Eppler who was junior to the party Briggs as regards 
76 the Eppler original application by almost two years’ time, 
and junior as regards the divisional application by approxi¬ 
mately five and one-half years’ time. 

The award of priority in the interference was based upon an al¬ 
leged concession of priority signed by Henry Briggs and of the ex¬ 
istence of which Briggs was unaware until years after its filing. The 
signing of the said concession of prioriy as a concession has been 
disputed since the first discovery of the paper and was made the 
subject of a special hearing appointed by the present Commissioner 
of Patents on or about Aug. 1, 1916. As a result of the then pre¬ 
sented circumstances the Honorable Commissioner was of the opin¬ 
ion that the signature of Briggs was genuine and refused to reopen 
this interference. 

In regular course an appeal was taken to the Court of Appeals 
(D. C.) from the Commissioner’s decision but was dismissed on ac¬ 
count of lack of jurisdiction of the court. Since such dismissal ad¬ 
ditional counsel has been retained for Briggs and unceasing effort 
has been put forth up to the time of filing of this petition to collect 
and arrange the facts and evidence hereinafter presented. 

There have been discovered since the time of the previous decision 
in this matter certain new grounds upon which is based the allega¬ 
tion of fraud, hereby renewed, in relation to the method of prose* 
8—3169a 
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cution and determination of this interference proceeding, and these 
additional grounds are submitted in the accompanying state- 

77 „ An ! nt . er I ,artes bearing on this petition is asked before the 

< ommissioner in person, and a copy of these papers is being 

duly forwarded to counsel for Eppler, and proof of service annexed 
hereto. 

Respectfully submitted, 

WILLIAM A. MILLIKEN, 
Attorney for Ilenru Briqqs . 
JOHN F. ROBB, y 

Associate Attorney. 

In the United States Patent Office. 

In re Interference No. 35,083. 

Henry Briggs 


v. 

Andrew Eppler. 

Statement of Grounds for Petition. 

Motive for Fraud. 

Contract between Henry Briggs and the United Shoe Machinery 

Company and motive for fraud alleged to have been practiced iii 
this interference. 


There is submitted herewith, marked ‘‘Briggs Exhibit Contract,” 
a true copy of agreement between interferent Briggs and the United 
Shoe Machinery Company, the assignee of the Eppler application; 

also a copy of answer of the United Shoe Manufacturing Co! 
<8 in a suit tiled on the aforesaid contract, in the Supreme Court, 
T , . ,^f v York county, entitled Henry Briggs, Plaintiff, against 
l mted Shoe Machinery Company, Defendant, and marked “Briggs 
Exhibit A." This answer sets forth the ground on which the United 
Shoe Machinery Company discontinued its payment of royalties 
under the contract. 


The Exhibits now clearly show the existence of the motive for 
fraud against Briggs alleged to have resulted in the wrongful termi¬ 
nation of these interference proceedings. The agreement involved 
the transfer of certain pending applications of Briggs to the United 
Shoe Machinery Company (hereinafter called the United Com¬ 
pany)* as well as all letters patent for improvements in the 
machine of said pending application which the said Briggs might 
invent after the date of the agreement. The contract shows further 
that a payment of $10,000.00 cash was stipulated, and the further 
payment ot a royalty of Thirty Dollars per machine manufactured 
by the United Company agreed to. 
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The Ten Thousand Dollars was paid Briggs, and likewise roval- 
t ie s paid under the contract up to 1910, when said royalties were 
suddenly discontinued without revision of the agreement or the 
consent of the party Briggs. 

Since the stoppage of the payment of royalties to the party Briggs 
in 1910 said parly has made diligent effort to enforce the agreement 
and is now making such effort. In this connection reference is made 
to suit of Briggs vs. I nited Shoe Machinery Company, decided by 
the Supreme Court of the United States and reported in 221 O. G. 
^ page 10d9, where the suit of the party Briggs was dismissed 

CJ for want of jurisdiction by a Federal Court November 6, 

1915, without determination of the merits. 

The l nited Company refused to pay royalties to the party Briggs 
by construing its contract in terms such that the obligation of said 
company.to pay royalties ceased when the company ceased the man¬ 
ufacture of inventions made by the party Briggs (See Exhibit “A”)* 

It is necessary to understand the contract and the above stated 
position of the l nited Company in order to appreciate just how the 
contract discloses the motive for fraud in this interference proceed¬ 
ing.^ The contract specifies in paragraph 2 as follows: 

“5. Tho United Company will forthwith proceed to build sewing 
machines cml>odying the said inventions or some of them, and will 
oiler them for sale or on lease, and it agrees to pay to said Briggs the 
sum of Thirty Dollars ($MO.OO) as a royalty for each such sewing 
machine leased, sold or otherwise disposed of by it during the term 
of that one of the letters patent of the United IStates granted upon 
said pending applications which shall be the latest to expire,” etc. 

A\ hile Briggs does not accept any construction of the agreement 
making the continuance of his royalties dej>end upon whether his 
inventions are now made or not, this matter is not particularly in 
point so much as the condition that the contract in question neces¬ 
sitates the payment of the royalty of Thirty Dollars j>er machine, 
and the l nited Company refused said payment on the ground that 
it no longer made inventions of the party Briggs. 

It must l>e apparent therefore that in order to support the basis 
of the refusal of the* United Company to perform its agree¬ 
ment it was absolutely necessary in 1910 and thereafter for said com¬ 
pany to be able to maintain its position that it was no longer 
80 building machines of the invention of the party Briggs. • 

The United Company having agreed to “forthwith proceed 
to build sewing machines embodying said inventions or some of 
them” (see second paragraph of contract) and this clause relating 
back to the inventions of the applications set up in the contract, and 
the inventions of “all improvements on said machines which the said 
Briggs shall hereafter invent” (see end of premise to contract, page 
1) we come to the crude and cumbersome attempt of said company, 
owner of the Eppler application, to avoid the burden of this agree¬ 
ment. It must be borne in mind that in 1910 the invention of the 
then Briggs’ application in this interference was being manufac¬ 
tured by the United Company, and according to Briggs’ infonna- 
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tion and belief said invention is now manufactured by said com¬ 
pany. 

Reference is now particularly made to Paragraph 5 of the agree¬ 
ment, under which paragraph Briggs obligates himself to communi¬ 
cate all future improvements or inventions applicable to the sewing 
machine of the stated pending applications to the United Company. 
This Brijyrs has always done and the Patent Office records of the 
many Briggs patents show the |>erformanee of his agreement (see 
patents enumerated in Briggs’ affidavit of March 14, 1916). 

But Briggs also under this paragraph of the contract agreed to 
execute such applications, assignments and other written instru¬ 
ments and do all such acts as shall Ik* reasonable and proj>cr in the 
opinion of counsel of the l nited Company, “to secure the grant of 
Letters Patent for the inventions * * * and for all other and 

future inventions or improvements applicable to the sewing 
M machines descril>ed in said pending applications * * * to 

vest the entire interest in all such inventions or improve¬ 
ments * * * in the United Company.” 

It must now be reiterated that nowhere in the contract in con¬ 
troversy is there any requirement that the party Briggs employ the 
Attorneys for the l nited Company in order to obtain his patents. 
The l nited Company bound itself to pay the entire expense at¬ 
tendant upon all applications, assignments, letters patent, etc., but 
Briggs merely bound himself to do all those things necessary to 
secure the grant of letters Patent on said improvements, as valid 
grants to vest the entire interest in the United Company. As re¬ 
gards the invention of his application in this interference with 
Eppler, resulting in the inoperative and invald Letters Patent No. 
1,098,011 issued May 26, 1914, and surrendered by Briggs reissue 
application Serial No. 84,484, Briggs did employ as his attorneys 
Phillips, \ an Lveren tfc Fish of Boston. He employed these at tome vs 
as his attorneys and not as the attorneys of the United Company. 
He was never bound to employ any attorneys necessarily the coun¬ 
sel for the l nited Company so that so far as these attorneys were act¬ 
ing in this cause, they were acting as counsellors absolutely and 
solely to protect the interests of Ilenrv Briggs, and not protect ad- 

reason of personal friendship l>e- 
t"een said Phillips and Briggs the latter had every reason to expect 
the Phillips firm to act as his counsel and not withdraw from his 
retainer as such until they openly advised him of doing so, nor 
was it within reason for Briggs to suspect that this firm would 
act for an opponent, of wholly conflicting interest, without 
82 Briggs being advised by such attorneys or by the Patent 
Office under the provisions of Rule 97. 

Messrs. Phillips, \ an Lveren & Fish had not the* right in law, 
morals or professional ethics to represent Kppler in this interference, 
furthermore, Briggs knowing even that Kppler was a mechanician 
of the t nited Company, and that said company had many different 
firms of counsellors working for it, could not even suspect the double 
representation occurring in this cause. 

The motive for the fraud in this case by the United Company was 
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the desire to in some way set up the skeleton of a basis for the con¬ 
tention that since said Company was no longer using Briggs’ in¬ 
ventions, the contract with Briggs relieved it of royalty payments of 
Thirty Dollars per machine. It was evidently not discovered by 
the l nited Company until 101*2 that this contention would l>e nil, 
and therefore of no avail if Briggs’ patent on his application in this 
interference ever issued with the claims therein allowed at the time. 


Thus though in 1008 some of Briggs’ claims were copied and put 
in an Eppler application, and then abandoned for a couple of 
years, a belated conference was had in 1012 (after Briggs’ case be¬ 
came allowed) with Chief Counsel Howe of the United Company 
ami everything was arranged to “shift those claims of Briggs which 
were broad enough to cover the machine manufactured by the 
l nited Company at that time, back to Eppler in a divisional appli¬ 
cation filed almost seven years to a day after said Eppler’s alleged 
date of conception of his invention, and almost six years to a day 
after Eppler alleged he reduced to practice and successfully worked 
his invention. 


The success of the above described plan was controllable 
bv a single favorable condition, namely the fact that the 
1 nited Company’s attorneys for Eppler happened to be Briggs’ at¬ 
torneys, not the United Company’s attorneys for Briggs, for the ap¬ 
plication did not belong to the United Company until assigned and 
wits not assignable by Briggs until it would secure a valid patent to 
be vested in the United Company! 

It is the foregoing plan which is hereby asserted to be disclosed 
by the evidence and to have been fraud upon Briggs because it has 
caused Briggs’ invention to be covered in an invalid patent to Ep¬ 
pler, which patent stands now as a bar to Briggs in his justifiable 
effort to “secure the grant of Letters Patent * * * for all 
* * * future inventions * * * in the United Company.” 


Eppler had no right to make claims 1, 3, and 4 in the interference 
and cannot possibly l>e the prior inventor thereof (The claims 
involve elements not shown by Eppler). 

It is especially interesting and singular in view of the relations 
of the parties heretofore developed that it happens that the feature 
of construction covered by the claims in this interference probably 
represents the only feature of the machines then and now manu¬ 
factured by the United Company that constitutes the invention of 
Briggs with one possible exception. Various other features of the 
machines manufactured by said company if now made are under¬ 
stood to be features covered by patents to Briggs which have ex¬ 
pired, or covered by applications and patents of inventors other than 
Briggs. 

As to the (piestion of right of Eppler to make the claims 
84 said (piestion has never heretofore been raised in the inter¬ 
ference and is only presentable by study of the actual 
patentable subject-matter of the counts in issue. The invention 
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involves certain clutch lock mechanism for looking parts of a shoe 
*>■','" K " ,1 "' ,l| ne, which parts are commonly known as a hack gage 
sMe ami a back res. slide. The locking elements per t shown fn 

tZt 've'l'v' r 7 m "' if ros l’ c<tive, y *<> lock the slides "and l'i 
ic. | ei tnely. It is important to note that the dutch roll I ! of 

Sn'l.v'lTw ,,Kai " 8 ' , la,eral displacement from its operating 

ravr "“ ,r ““ "»■.. 

I 0,1,1 1 I of the interference (now Kinder claim 1) is limited in 
he hack rest slide 14. (he clu.eh roll'.V. theTp, Jrting , mml^r 

iuki -is r::r, iv r!r u "" ? i<i ,,,c,,,i ' < ' r donated ^ 

. Count .| of the* interference (now claim 3 of Kinder) i** 
a <-o,nh,nation claim to the same subject-matter as count 1 hut more 
penfic including “ a memher provided with a surface oimammr md 
supporting (he roll inclined to said friction mXe'> The ala. i 
< l< nicnt is likewise (he element IK of the Briggs patent In eounl 

i t m l":'kt e m '.r IT V h,i , ,n 1 ° f l*d , l > .l° r )^tlie elements covered 
, j * the hack rest slide 14, the clutch rolls; 1*1 

I' - tbe supporting members II and IK for the rolls, and means 

K.-, hehi<" part "^" S1,,< /" en,, ; <>rs to lwk unlock the slides', 
mi r, i \ an< *' 0, u*ting parts. As to this count, it is 
notable that (he count specifies supiKrrting members in a 
phi. ,1 sense meaning at least two such supporting memhers' 

wera i f ", r < o"" S 111 . .. 'tnieiided as ,o certain ones 

wo o first made in Briggs application when filed in l!»0(j Tliev were 

nade in (lie I'-pplor afiplication filed in 15108 bv lieing copied from 

ill ^ouu?s'T !nd •r ,hOU ! aT* sli}lllt "!"? nd "'ents that were entered 
in (ouuts f and .{, count 4 lieing as origmallv filed. 

I, .’ av ®. ,n ,he Kl'l’lcr patent means similar to that of Briires 

page"li'de i •"!' 1 5 of 1 'd , l ,lor ' s patent comprising (he hack 

iltde I V ,1 • ,' vlll<h ‘•“Operates (lie clutch roll 2.7, the hack rest 

her in the f' n "‘ f H uteh roll 20, and a single men- 

'mj'ix ' it 7iin"' l,1 " ll " lK ‘'S'"" w»i"S 'lip rw|„tivp slide. 1 
and IK l( will lie apparent that in the Kppler patent the element 

[’ uanielv "a siip|>orting memlier for the roll" the onlv roll 

spec lie. lieing the equivalent of Kpplers roll •><> cooper .live' 

the back rest slide, is lacking. The wedge ->7 7,f Fm lcr 'ef 

no supporting function whatever as regards" theridl Il 'U 

member 27 is no, therefore the e.„.iv,dfm of ‘the niemlir ^ K o 

the^hiterfcrence'' E, ’ Pler had n<> ri « ht '"uke count 1 of 

Passing now to count .1, the stune memher as referred to in eon 
noction with count 1 is missing from the Eppler pa^nt be"no "i 
member provided with a surface engaging and supporting rolf in- 
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dined to said friction surface/’ Such a member having the 
NO supporting function of Briggs’ member 18 is wholly absent 

from the Eppler patent and Eppler had no right to make 
count 3. 

Now as to count 4, said count defines “supporting members for 
the rolls. 1 he supporting members obviously are the supporting 
memlKTs 11 and 18 of Briggs patent, having obviously a support¬ 
ing function in respect to the clutch rolls. In the Eppler patent, 
in the first place, there is a total absence of “supporting members”, 
(meaning obviously separate sup|x>rting members, or more than 
one supporting member) tor the clutch rolls, namely the two sup¬ 
porting members 11 and 18 of Briggs. On the contrary Eppler 
shows a wedge 2< which while it might be said to have a supporting 
function as regards the upper clutch roll 25, has no possible sup^ 
porting function as regards the clutch roll 26. The proof of this 
position, aside from the fact that the member 27 is a single member 
and could not possibly be construed to be two members even if it 
might be the equivalent, is that the wedge 27 of Eppler may be re- 
mo\ed from the machine and the clutch roll 26 will not be in any 
way displaced from its normal position. It will remain in such 
position and this indicates its lack of supporting function. 

It will be evident from the foregoing, therefore, that by reason of 
the failure of the party Briggs to have his day in court, there have 
been transferred to an opposing party in practically what might be 
called a dummy interference proceeding, certain claims of the party 
Briggs to w hich he was entitled as a matter of right, which actually 
originated in his application and remained there for six years, and 
^ which did not read upon said opponent's structure, and 

87 which furthermore the opponent was not entitled to make in 

accordance with ordinary rules of procedure, and could have 
been prevented from making, we respectfully allege, by a reasonably 
based motion for dissolution brought in good time and in good 
faith once the party Briggs had counsel representing him. As a 
matter of fact if this interference is reopened the first step of Briggs 
will be to move to dissolve on the above stated grounds. 

The record shows the substantial abandonment by Eppler by reason 
of laches of any right to make the counts in the interference. 

I his ground for the reopening of this interference, like certain 
of those previously explained herein, is a matter depending upon 
the records of the Patent Office alone. 

During the interference proceedings by his preliminary state¬ 
ment, the party Eppler set up certain dates duly sworn to, and 
while these dates may be disputed, they represent facts of Eppler’s 
own allegation in the absence of being controverted. It is thought 
that the bearing of these dates upon the status of the party Eppler 
so far as abandonment of his case may be presumed is important. 

Eppler swears in his preliminary statement that he conceived 
and first disclosed his invention to others March 15, 1905 and that 
he reduced his invention to practice March 28, 1906, and that about 
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two thousand machines embodying the subject-matter of the issue 
were made and used up to August 9, 1912, the date of the state¬ 
ment. 

Now what did Eppler do after inventing and reducing his in¬ 
vention to practice by way of seeking protection by patent 

88 and by way of exercising the diligence in such matters which 
is an absolute prerequisite to the establishment of priority? 

In the first place it took Eppler three years and five months from 
his date of conception to get his application for patent started by 
filing in the Patent Ofiiee August 8, 1908, or in other words, to 
claim his invention. Of still greater importance, it took Eppler 
about two years and five months from his date when he completed 
said invention bv reduction to practice, to get his application 
started in the Patent Office, and singularly during nearly two years 
of the latter period Briggs* application previously covering the 
same invention was pending in the Patent Office. 

In other words, since Briggs tiled his application November 24, 
1900, by attorneys who were later attorneys for Eppler, Eppler was 
charged with notice from November 24, 1906 until August 8, 1908 
when he filed his original application, that Briggs was making Ep¬ 
pler *s alleged claims in the Patent Office. This charging with no¬ 
tice is based on Eppler s attorney's sworn statement. “It was obvious 
to me when these applications were filed that they contained inter¬ 
fering subject-matter”. (8’ee Fish affidavit.) 

So charged with notice, did Eppler hasten to assert his rights to 
the claims? No, he waited for nearly two years to even file on said 
rights. 

After Eppler had filed his application of August 8, 1908 did Ep¬ 
pler continue to assert his rights strenuously contending for the 
patent on the invention in controversy? No again, he permitted 
his claims, copied from Briggs’ application, to sleep quietly in his 
original application of 1908 hidden amongst a large number 

89 of other claims, whilst he, Eppler, delayed amending his 
application to the limit of the dates allowed by law. Then 

Eppler on or about Oetol>er 1st, 1910, withdrew by cancellation the 
claims of Briggs in compliance with a divisional requirement. Did 
Eppler now promptly assert these conflicting claims so as to dili¬ 
gently determine the question of priority lietween him and Briggs? 
No, Eppler now proceeds to hibernate again from Octol>er 1st, 1910 
until March 11, 1912, approximately a year and a half. Then, 
spring opening up, Eppler, arousing from his long slumber, again 
copies Briggs’ claims in his new divisional application of March 
11, 1912. On March 11, 1912 did Eppler promptly ask the Patent 
Office for an interference with the party Briggs of whose uninter¬ 
rupted claim to the invention in controversy Eppler had l>een 
charged with notice for nearly six years? No, instead of so doing 
there are certain conferences to be held and arrangements to be 
made by counsel for Eppler, all of which are discussed in a separate 
treatment herein of the subject of the Phillips, Van Everen & Fish 
story. However it appears that by or about June 14, 1912, seven 
years and three months after Eppler conceived his invention, Ep- 
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plor has concluded to go into an interference with the party Briggs! 
The conclusion vyas reached also six years and three months after 
Eppler s alleged invention had been reduced to practice and started 
to be put to use! r l hen and only then did Eppler ask for an inter¬ 
ference so that the merits of the controversy involving an important 
invention having to do with a contract involving the payment of 
large sum in royalties arrive at issue. Furthermore, the record 
speaks for itself as to how bona tide the interference proceed- 

90 ings were. 

1 o sum up, therefore, we have a period of seven years and 
three months between Eppler s conception of his invention and his 
request for an interference with Briggs, of which time, or for nearly 
six years, namely from November 1900 to June 1912, Eppler was 
charged with knowledge that Briggs sought a patent for his inven¬ 
tion. During all of this time Eppler quietly, and not openly, as¬ 
serted his right to the claims in issue for two periods of approxi¬ 
mately two years and three months, and approximately three 
months, respectively. Not, however, during all of the period of 
nearly six years that Eppler was charged with notice of Biggs' 
claims did Eppler ask openly for interference with Briggs. Dur¬ 
ing this time Eppler was obtaining between fifteen and twenty other 
patents, perhaps more on unissued cases. 

It is true that perhaps Eppler did not have personal notice of 
the conditions above stated, but Eppler’s assignee the United Shoe 
Machinery Company did have such notice, Eppler only being a 
dummy in this proceeding anyway. This corporation, further¬ 
more, one of the wealthiest in the world, had all the instruments 
necessary to enable it to assert any rights it possessed. This whole 
situation as above reviewed presents such a clear cut case of laches 
and abandonment that it is believed that once it is surveyed by the 
Honorable Commissioner of Patents the right of Eppler to even 
make the counts in this interference will be denied is a most likely 
probability. This is especially true in view of such recent decisions 
as in re Fritts, in re Dyson and Rowntree vs. Sloan. The whole 
situation is furthermore tainted with the suspicion of fraud, tainted 
with the proposition of manipulation of an inventor’s rights, 

91 of ambidextrousness of patent counsel representing two dif- 
; ferent conflicting interests, and as such any proceeding in¬ 
volving the conditions must be open to the gravest suspicions. 

Failure to Comply With Then Rule 97 (Now Rule 94). 

(According to the sworn statement of one of Briggs’ attorneys he 
(Briggs) was not represented by counsel in his application or in the 
interference.) 

The provisions of the rule applicable to this case are as follows: 

“Whenever it shall be found that two or more parties whose inter¬ 
ests are in conflict are represented by the same attorney, the Ex¬ 
aminer will notify each of said parties, and also the attomev. of 
this fact.” J 

Any one acquainted with patent practice and the possibilities of 

9—3169a 
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the creation of conflict between the interests of patent applicants 
will recognize instantly the basis for the quoted provisions of the 
rule. I he first notice .required by the rule is intended to be given 
to the applicants personally to insure that each applicant may have 
the opportunity to protect himself by retaining counsel not inter¬ 
ested in his opponent’s case. The reason for the second notice re¬ 
quired by the rule, namely the direct notice to an attorney that he 
is representing two parties, is to avoid any liability that the attorney 
may set up some suggestion of a misunderstanding as to his status 
in relation to opposing parties, and the second notice is highly de¬ 
sirable where firms of attorneys are retained, to avoid any 
d2 plea of ignorance and shifting of responsibility in regard to 
the notice from one member of a firm to another. 

In the record of this case we have the sworn statement of Benja¬ 
min Phillips of the firm of Phillips, Van Everen & Fish reading 
as follows: 

time the applications involved in this interference were 
tiled, both Briggs and Eppler were in the employ of the United Shoe 
Machinery Company and my firm acted as counsel for that Com¬ 
pany in the prosecution of both cases, and were paid by said com¬ 
pany, both parties to the interference being fully advised of this 
fact.” 


It is respectfully submitted that it would be a perversion of the 
piinciples of patent law practice to permit, a patent lawyer to sw’eep 
aside with one fell sw’oop by a statement of the above sort, his obliga¬ 
tions to an inventor who retained him, not to mention the declara¬ 
tions of such inventor in his oath to his application. 

In a contra affidavit Briggs has already sworn that he was not 
j i el “ plo> ; ^ Company when Eppler’s application wa8 

'* u u <0 * 1C statement suggesting that each party was acquainted 
wnth the fact that counsel employed were attorneys for the other 
party is false as to the party Briggs and the latter has so sworn. 
^ ^ particle of record evidence to show' this statement true. 

The startling condition presented by the sworn statement of Phil- 
Jips referred to is that if the Phillips firm was counsel for the United 
Mioe Machinery Company and counsel for them alone, and were 
not employed for the protection of the interests of Briggs who were 
the attorneys of record for Briggs in his interfering application? 
no • °, n y deduction is that Briggs had no representa- 

* 3 5®“.^ counsel, notwithstanding that he had appointed 

Phillips, \ an Everen & Fish as his attornevs and the record 
so show’s. 


Passing now to Rule 9<, the proposition of whether Briggs had 
his day in court” with the protection of his own counsel is before 
us. Briggs has sworn that he did not know’ that the attorneys who 
he thought represented him and who he appointed to represent him 
were representing his opponent Eppler. There is no contraversion 
! n <>f statement and there has been no presentation 

by Phillips^ ^ Everen & Fish of any notice that they gave to 
Briggs to the above effect. There is no suggestion, furthermore, in 
the explanation of Phillips, \ an Ever-n & Fish that having re- 
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reived direct notice to them from the Patent Office thev were repre¬ 
senting two parties whose interests, conflicted, they gave notice to 
Briggs that he had better retain other counsel to look after his in¬ 
terests. This was the notice to which Briggs was entitled as matter 
c.f law, as matter of morals, and as matter of his and his attorneys’ 
protection. 1 his was the notice, furthermore, which the require¬ 
ments of the rule discussed demanded in behalf of Briggs to be given 
under the conditions in question; otherwise why would the rule 
specify the giving of special notice to the attorney representing the 
conflicting interest. 

There was a non-compliance with the requirements of the rule 
mentioned as regards the Examiner notifying each of the principal 
parties. As a matter of fact an attempt was made by the Patent 
Office to comply with this requirement but the record shows that 
the attempt was side-tracked. Thus we have in the interference 
record a notice mailed to Briggs personally at 443 Albany 
04 Street, Boston, the address of the United Shoe Machinery 
Company. This notice was returned to the Patent Office 
unclaimed and is now in the official file. We have in the record a re¬ 
quest by the Patent Office dated August 1, 1912, to the atorneys 
record, asking for the address of Briggs. We have in the record 
Briggs sworn statement that he had lived at Hasbrouck Heights, 
New Jersey, for twenty-five years prior to the interference proceed¬ 
ings and that his so-called attorneys knew his address there. We 
have in the record a sworn statement over the signature of Chauncey 
M. Sincerbeaux and filed by Phillips, Van Everen & Fish saying 
that the attorneys for Briggs were making an effort to locate him 
at his summer camp in the Maine woods but had not been able to 
do so. r l his statement was made in an application for an extension 
of time for filing preliminary statements and the record does not 
show that it was a direct response to the Patent Office request; if 
it was, it only makes the gravity of non-compliance with the special 
request of the Patent Office greater when compliance was possible. 

Me have in the record still another statement of the attorneys that 
Briggs had been located in Maine, but not giving his location so as 
to enable the Patent Office to send him the notice required by the 
rules. W hether the furnishing of this address was purposely over¬ 
looked, or a matter of accident, need not be decided at this time, 
though conclusions may possibly be reached on this point by a re- 
iew of the whole status of the interference record. It suffices that 
Briggs never received the notice required by the Rules that his at- 
tornevs permitted themselves to become the attorneys of a 
* o newly created interest opposing Briggs in an interference 
. preceding*. an interest which Briggs never suspected existed. 
This omission and the additional omission in the record of any evi¬ 
dence showing notice given by the attorneys themselves to Briggs 
mat a party whom they represented was his opponent, (a notice 
they obviously did not give since they have sworn they were not 
obligated to Briggs as his counsel) throws a taint over the whole in¬ 
terference proceedings and lays open to suspicion every act of the 
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attorneys in the interference and every paper writing of dubious 
execution filed in the interference. 

If on the other hand the position of Phillips, Van Everen & Fish 
inferential^ presented in this case, that the United Shoe Machinerv 

ompam owned the application of Briggs, is correct, the assignment 
showing such ownership should be of record or profert thereof should 
have been made. Were this the existing condition there was a non- 
compliance with the requirements of Rule 125 which stipulates 
that an interference once declared will not be determined without 
judgment of priority founded either upon the testimony or upon 
a written concession of priority bv one of the parties, signed bv the 
inventor himself (and bv the assignee if any). 

The failure hereinbefore discussed represents unquestionablv and 
very largely a failure in matter of duty of the United States Patent 
Office in extending to the applicant Briggs protection of the Rules 
of the Patent Office to which he was entitled as a matter of right 
and as matter of law’ just as much so as if these rules w*ere statutes of 
the United States. 

06 Inconsistencies Between Contra Showing of Phillips, Van 
Everen & Fish and Record Evidence of Patent Office; 
Also Phillips’ Misstatements. 

Phillips alleges 

Prior to May 28, 1912, L was informed that the applications of 
Briggs and Eppler involved in the above-entitled interference con¬ 
tained interfering subject-matter, and that an interference could be 
declared if proper claims were put in the applications.” 

The Records Show'—That the claims were copies from Briggs’ case 
and put in Epplers case first August 8, 1008—deleted in 1910— 
leinserted in March 11, 1912. Ilow’ then could proper claims be 
put in the applications. Phillips’ pretense that about May 28, *1912 
the proposition of putting in the claims to get an interference came 
up is absolutely contradicted by the records. 

Phillips alleges 

“the method commonly-adopted by the Company where there was 
interfering subject-matter in two applications filed by different in¬ 
ventors in its employ.” 

The Records Show* that Briggs swears he left the employ of the 
. hoe Company in 1997. Ilow could the common method be ap¬ 
plicable to him then in fairness? Again why if the method was so 
common and applicable were so many conferences necessary to 

start it, and such careful memoranda prepared to record common 
practice? 

Phillips alleges 

ci ^ ie ^PPlieations involved in this interference were 

filed, both Briggs and Eppler were in the emplov of the United Shoe 
Machinery Company.” v 
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07 The Records Show Eppler’s case was first filed Aug. 8, 

1908, second Mar. 11, 1912. Briggs was never employed 
after 1907! 

Phillips alleges 

“and my firm acted as counsel for that Company in the prosecu¬ 
tion of both cases, and were paid by said Company, both parties to 
the interference being fully advised of this fact.” 

The Records Show, see petitions filed over signature of Phillips, 
Van Everen & Fish. Aug. 8th, 1912, and Sept. 9th, 1912, that Phil¬ 
lips represented to the Patent Office in Interference 35,033, that his 
lirm represented both parties to the interference! The Records 
Show nothing evidencing that Phillips, Van Everen & Fish ever ad- 
\ ised I>rig$$ they represented Eppler, or Eppler that they repre¬ 
sented Briggs! 

Phillips alleges 

“After receiving instructions from Mr. Howe, we secured the 
declaration of the above-entitled interference.” 

The Records show that acts were done long prior to the alleged 
conference with Mr. Howe, which ^ our Honor, as a patent lawyer, 
knows are not consistent with the above allegation. Interferences 
aie usually. declared when parties insert interfering claims, as 
Eppler did in 1908 and 1912, and not when parties confer about 
getting a declaration of interference. By the foregoing w r e impeach 
the attempt to establish the pretense of good faith. 

Phillips alleges 

98 "At- the time I had the interview’ with Briggs on October 

3°, 1912, I told him that I thought Eppler was entitled to 
ic patent, and asked him if he was willing to sign a concession of 
priority, and he said that he was.” 


The Records Show* that the concession is seven lines long and if 
Bnggs consented to sign it why was it not prepared and signed 
October 30, 191_ while Briggs was in consenting mood* 

The Records Show, that Phillips alleges he sent the concession to 
Briggs with a letter, which letter contains an argument indicating 

Eppler was prior to Briggs! Why was any argument necessary 
at this time if Bnggs consented to sign? J 

Phillips alleges 


I thereafter signed a letter which Mr. Van Everen presented to me 
for signature dated November 5, 1912, directed to Mr. Briggs at 
I lasbrouck Heights, New Jersey, enclosing with said letter the con¬ 
cession of priority now on tile in the Patent Office, and in said letter 
1 explained to Briggs again that he could not prevail in the inter¬ 
ference, and asked him to sign and return to me the concession of 

priority which was sent to him complete except for the date and 
signature. 


The Records Show (see statement just abovb made.) 
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Phillips alleges 

“At the time the interference was declared, Briggs was absent on 
a hunting trip in Maine, and I had difficulty in locating him 1 

finally succeeded in doing so, and informed him of the declaraiion 
of the interference.” 


The Records Show that Phillips knew Briggs’ address Aug 6 
1912 (see copy of his letter of this date to Briggs); that in this let- 
* cr . Phillips did inform Briggs of the interference hut 
omitted to tell him Phillips, Van Everen and Kish repre- 

„ W>th P arties I t,lat notwithstanding that the Patent 

Office had required them to furnish Briggs’ address Aug. 1, 1912 
in their petition of Aug. 7, 1912 (having Briggs’ address in their 
letter of Aug. b, 1912) they failed to comply with the office order. 
( an these attorneys plead ignorance of the provisions and necessi¬ 
ties of the Patent Otlice rules, especially when in related com¬ 
munications the Interference Examiner “noticed that the same at¬ 
torneys represented both parties!” Where had Briggs the protec¬ 
tion of counsel at this critical stage! 

Phillips alleges much in regard to records in his files which have 


. ..v 1 nHJiieiv, leuers snowing why thief Coun¬ 

sel Howe, and attorney Howard, and others were so deeplv con¬ 
cerned about the general situation affecting Briggs’ invention are at 
present a matter of deeped mystery! Even Briggs’ own original 
letters copied into this record are not put in evidence. 

Phillips alleges 

“because after the most elaborate and careful investigation, as I 
informed Briggs on Oct. 30. 1912, I concluded that it was impos¬ 
sible for Briggs to win in the interference. In which conclusion 
Bnggs then acquiesced. 

The Record Shows that Bribes in answer to Phillips’ interroga- 
nnes considerably antedated Eppler; that after the questioning 
I hillips claims he declare.I in favor of Eppler; that Briggs al¬ 
um ! e . o'^'hvsures to Meyer, Dolbeare and King; that anv 

KK) fair-minded lawyer would have consulted those witnesses 

before deciding, though such a lawyer would doubtless never 
have tried to decide such a case; and that Phillips never attempted 
o find out anything from Briggs regarding originality- as between 
him and Eppler. men working side by side in the same factory- and 
originality being the most important proposition about which to 
interrogate for any lawyer really trying to get at the facts; and that 
hilhps «holly failed to ask Briggs anything about when he first 

Briggs^p'^ition* 16 ’ anot ,er th,n S of P rime importance to determine 

Phillips alleges in conclusion, Briggs’ indifference to the inter¬ 
ference and submits a copy of Briggs’ letter to show this wherein 
Briggs refuses to pay lus fare to Boston and back. Phillips alleges 
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this in the face of knowledge that Briggs was not being properly 
treated by the United Company, his royalties even not being paid, 
Briggs was indifferent and why should he not have been. Whv 
should he spend his money or go out of his way for a concern that 
was doing him a wrong. Briggs is not an educated man, does not 
pretend to lie, and had no idea that plans were being carried out to 
make a defense to an attack by him under his contract. It was not 
until ong after when the United Company filed its answer to Ins 
suit, that the drift of the planning could be seen, and during the 
past few months only by a careful investigation of the merits of the 
interference, and study of the United States and Canadian files has 

, e <‘» r e with which provision was made against the evil dav been 
observed as to detail. 

Fish alleges 

101 “As I was leaving Mr. Howe, he was engaged in dictating a 
letter to Mr. Howard in regard to the Briggs’ application and 
the sitoatJon hi general as to this hack gage locking mechanism. 

1* . vJ. r ./M. A. 

"’hat the occasion was for this letter which was not put in evidence 
we do not know but it certainly shows that for some reason or other a 
large part of the patent department of the Shoe Machinery Company 
including Howe, Howard, Phillips, Fish, and others, was stirred up 
over this Briggs vs. Eppler situation! 1 

Notable Points Regarding Letters and Memorandum Filed by Phil¬ 
lips, Van Everen & Fish, January 19, 1917. 

The letters above referred to represent certain correspondence con¬ 
sidered at the previous hearing before the Commissioner and which 
he Commissioner directed should be filed of record. Counsel for 
Bnggs noted m December, 1916, that the direction of the Commis¬ 
sioner had not been complied with and requested counsel for Eppler 
to make compliance. Counsel for Eppler advised that tliev consid¬ 
ered the matter closed. However, the Commissioner required the 
tiling of the letters and copies thereof were filed in January 1917 
It is to be observed that on August 6, 1912, the above correspond- 
ence shows that two letters were written by Phillips, one to Briggs 
at his proper address in Maine and the other to one Craft, asking 
whether the latter knew where Briggs was located. It would appear 
to be a strange coincidence that these two letters were written 
102 upon the same date. In the Craft letter, furthermore, it is to 
be observed that Phillips refers to Mr. Briggs as a friend and 
this goes to substantiate Bnggs belief prior to the circumstances in 
this interference that Phillips would protect his interests as a client 
and doubly protect his interests as a friend. 

As regards the memorandum of Fish dated May 28, 1912 it i« 
submitted that the same supports the theory in this case of actions 
taken requiring the preparation of a record in order to explain them. 

In other words, we have here a memorandum suggesting detail steps 
in what I lumps characterizes as a common method pursued in their 
business; a memorandum of steps of a method which if common 
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wouU have required no memorandum whatever; a memorandum 
winch, while it possibly might have been made bv a twelve year old 
lad, is made by a skilled patent attorney. That such a memorandum 
would ordinarily be made in the operation of a business, for bona fide 
uses, is beyond belief. It was and is a memorandum prepared for 
future contingencies, and especially is this true because the procedure 

in the memorandum was never carried out. The procedure referred 
to is r 

i * ^/ r -' M\ )We su ^? e8 V s a ^ ter tPese statements are prepared it may 
i>e advisable to submit them to Briggs”. 

No statement of Eppler’s dates or allegations was ever presented to 
Briggs. 1 

Passing now to the letter of September 7th written bv Mr. Van 
h\eren to Messrs. Bacon & Milans, the following statement is notable- 
1AQ , “ 1 hat 18 Mr. Phillips believes that he recalls that he 

106 knew about this invention a great deal earlier than any date 
," e ha\e been able to find in the records, and without Mr 
Hnggs assistance we have been unable so far, although diligently en¬ 
deavoring so to do, to find any confirmation of Mr. Phillips’ recollec¬ 
tion of these earlier dates.” 

It would seem only reasonable to presume in this cause that the best 
witness on behalf of Briggs as to his priority is Benjamin Phillips 
himself. Mr. 1 lnllips had records showing the starting of Briggs’ 
drawing by Crewman as early as February- tith, 1900. lie recalled 
that he know about the invention a great deal earlier. Certainly a 

< i t,lr ie, i ma - v reasonably be a year or two earlier. If Mr 
Phillips knew about the invention from Mr. Briggs j ust a vear 

earlier, his testimony corroborating Briggs’ statements in answer 

Atll An « 1 J I i 1 . 


-cuucmr ui nils son, notwithstanding Phillips’ refer- 

ences to inability to locate documentary evidence would have had 
grea er weight than the latter kind of evidence if the ordinary judg 
ments of the 1 atent Olhce in priority cases are borne in mind' 

\\ e furthermore ask, if Mr. Phillips could recall a great deal earlier 
date, why lie gave no assistance whatever to Mr. Briggs in making his 
interrogatories on October 30. 1912, especially since Mr Phdli,« 
must have told Mr. Van Everen when the later of ^piember19?2 
ivas wntten of the said Phillips’ recollections. The foregoing is but 
another link in the chain sot up herein, the strength of which chain 
goes to cast suspicion upon the whole proceedings in this interference. 

^uote- t ie Pll T 9 ^ etter to Briggs of August 6, 19P2, we 

104 execution 1 ’’ ^ prepare the statement and send it to you for 

There has been no reason given why said statement was not Dre 
pared in view of the information as to the band lock conception date 
>V maintains that the reason that the 

♦^pv^fr"u 8 n6 r er ? iaile ^ was because in a letter from him 

o Phillips he refused to sign any statement in Maine Such letter 

hov\ e\ er, has not been put in evidence or if the above refusal was in- 
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corporated in the letters, copies of which have been furnished there 
is an omission according to Briggs’ remembrance. 


Records of Briggs and Lppler’s Canadian Cases Corresponding to 

Those in Interference. 


At a hearing that may be appointed in this cause, certified copies 
of the Canadian records above referred to will be submitted to the 
Honorable Commissioner. The Canadian records show that Briggs’ 
application and an application of Eppler corresponding to the latter’s 
application of August 8, 1908, were filed in Canada. Briggs’ applica¬ 
tion was filed July 27, 1907. Eppler’s application was filed Septem- 
ber 1, laOo. 

In both of these applications the same attorney, Mr. Owen Norton 
Evans of Montreal represented the parties. 

The interfering claims were filed in the Briggs application and re¬ 
tained in said application until October 26th, 1914, when they were 
withdrawn without having been rejected and without reasons 
stated. 


105 The interfering claims of Briggs were copied into the Epp¬ 
ler application filed in Canada, as filed. The whole course of 
the prosecution of the Briggs and Eppler applications in Canada 
shows that, these cases were conducted along the same lines as in the 
united otates I atent Office, excepting that no interference was ever 
^ Canada, notwithstanding that the interference claims were 
in both applications at the same time. The claims were issued in the 
Eppler Canadian patent April 22, 1913. 

The numbers of the respective Canadian patents are Briggs 160,- 
391, issued February 2, 1915; Eppler 147,404, issued April 22, 1913. 
1 he Canadian Statutes provide a special practice in case of conflicting 

applications (see Section 20 of Chapter 69 “An act respecting patents 
of invention ). r 

The Canadian Statutes were not complied with in the withdrawal 
of claims from Briggs’ application, sworn to as covering subject- 
matter of his invention, and by the insertion of these claims in Epp¬ 
ler s application, a procedure quietly consummated, and possibly 

done without the Canadian Examiner even knowing that it took 
place. * 


It is to be observed that in Canada Briggs’ application was in his 
own name and not assigned, whereas the Eppler application was 
assigned to the United Shoe Machinery Company and patent issued 
to said company. 


10—3169a 
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106 Briggs' Exhibit “A.” 

Fol. 1, Supreme Court, New York County. 

Henry Briggs, Plaintiff, 
against 

United Shoe Machinery Company, Defendant. 

The defendant appearing bv Harris, Corwin, Gunnison & Meyers, 
its attorneys, for answer to the Complaint, herein upon information 
and belief: 

I. Denies each and even' allegation contained in the paragraphs 
of said Complaint numbered “YHT and “X” and for a defense 
alleges that down to and including the first day of January 1910, the 
defendant sold and leased all the machines by it sold or leased under 
and pursuant to the agreement in the complaint alleged, and duly 
accounted therefor pursuant to the terms of said agreement and paid 
to plaintiff all the royalties provided therein, and that since said date 
it has not sold, leased or otherwise disposed of anv machines in said 
agreement described, and upon which it thereby agreed to pav roy- 

107 HARRIS, CORWIN, GUNNISON & MEYERS, 

Attorneys for Defendant. 

Office and Post Office Address, 150 Nassau Street, New York City. 

State and County of New York, ss: 

John G. H. Meyers being duly sworn, deposes and says: that he is 
one of the attorneys for the defendant in this action; that he has read 
the foregoing answer and knows the contents thereof; that the same is 
true to his own knowledge except as to the matters therein stated to be 
alleged on information and belief, and that as to those matters he 
believes it to be true. That the grounds of deponent’s belief as to all 
matters not therein stated upon his knowledge are statements made to 
him by the representatives of the defendant and in correspondence 
with the said Company. 1 hat the reason this verification is not made 
by the defendant is that it is a foreign corporation. 

JOHN G. H. MEYERS. 

Sworn to before me this 17th day of November, 1914. 

ELEANOR A. TUOHY, 

Notary Public , Kings County No. 68. 

Kings County Registers No. 6056. 

Certificate filed in New York County No. 84. 

New' York Registers No. 6118. 

Commission expires March 30. 1916. 
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108 Briggs Exhibit & Contract. 

Agreement made this first day of February, 1901, between Henry 
Briggs, of Ilasbrouck Heights, in the State of New Jersey, as 
party of the first part, and United Shoe Machinery Company 
(Hereinafter called the United Company) a corporation organ¬ 
ized and existing under the laws of the State of New Jersey, party 
of the second part. 


liereas the said Briggs has invented certain improvements in 
chain stitch welt and turn sewing machines described and claimed 
in the following described pending applications for Letters Patent- 


in the following described pending applications for Letters 
of the I nitod States of America filed by him, viz:— 

Serial No. 706,478, filed February 23, 1899 for an awl ac 

___1__• r 1 • i % 


actuating 


mechanism for shoe sewing machines. 

Serial No. 17,368, filed May 21, 1900, for an improvement in 
shoe sewing machines. 


And whereas a sewing machine, embodying the improvements 
claimed in said applications for letters patent, has been built at the 
expense of the United Company and of its assignor, the Goodyear 
Shoe Machinery Company, and the United Company is desirous of 
purchasing such letters patent as shall be granted upon said pend¬ 
ing applications and all letters patent of the United States of 
America and of other countries which shall be granted for the im¬ 


provements or any of them embodied in said machine, and for all 
improvements on said machine which the said Briggs shall here¬ 
after invent:— 


Now therefore, the parties hereto have agreed as follows: 
199 1. The United Company agrees to cause the said appli¬ 

cations for letters patent of the United States to be prose¬ 
cuted to allowance with all reasonable diligence, and. upon the al¬ 
lowance of the same and the assignment by said Briggs to the 
United Company of the entire interest in the inventions in said ap¬ 
plications described and claimed and of all letters patent which 
shall or may be granted for said inventions or any of them, the 
United Company agrees to pay to the said Briggs the sum of Ten 
Thousand Dollars ($10,000.). 

2. The United Company will forthwith proceed to build sewing 
machines embodying the said inventions or some of them, and will 
offer them for sale or on lease, and it agrees to pay to said Briggs 
the sum of Thirty Dollars ($30.00) as a rovality for each such sew¬ 
ing machine leased, sold or otherwise disposed of by it during the 
term of that one of the letters patent of the United States granted 
upon said pending applications which shall be the latest to expire. 
It is understood and agreed that the L T nited Company may loan 
machines for not exceeding one year, without being required to pay 
the royalty on such machines until they have been leased, sold or 
otherwise disposed of; but such loans shall be made only for tem¬ 
porary use, for trial, or to assist a lessee in filling an army contract, 
or a temporary increase in his business; and if any machine so 
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IhUtlilvUI’l retained more ,han one Jear, the United Company 
sha I,K J a 5 ther , eon 88 aforesaid. The United Company 

am- «n^h miehTn y ,!T'r V s ," u L stonlers and ^ssees with parte of 
an. .uch machines winch it shall have sold, leased or otherwise dis- 

posed of, and said Briggs shall have no claim for a royalty 

110 upon such parts; but the United Company shall not have the 

right to make up complete machines from parts of several ma- 

m^hine 0r The JH7 u f >plies " i,ho >" Wing the royalty on each 
nnid f n *he a r nl< "d Company agrees to pay or to cause to be 
paid to the said Briggs the royalty as aforesaid on each such sewing 

? 7 h ! Ch o ha ' be made and «»l d . I^^d or otherwise dis- 
posed of during the term or terms of said United States patents bv 
any corporation controHed by the United Company or a.lv a"4gnee 

Kothfne i lted - C K' Vr V V ln <ou . n,ries for eign to the United States. 
Nothing herein sha! be construed to require the United Company 

chine ' C r °* a ty above P rovided f or more than once on any ina- 

d. The luted Company agrees to keep accurate books of ac- 

S, f" the “ u " ,ber of s0 ' v 'ng machines, embody¬ 
ing the inventions of any of them described and claimed in the 

etters patent of the l nited States which shall l«e granted upon said 
(•ending applications, sold, leased or otherwise disposed of by it dur¬ 
ing the term or terms of said patents, and the names of the vendees 

wisi t ^o^d'of°'!n,i 1C TR e sl,al1 h . ave l,een leased - M, Id <>r other- 
nise disposed of and said Briggs or his attorney shall be allowed to 

inspect such books at all reasonable times to verify the accuracy of 

, •, i, . i tnibl Company agrees to make true reports 

o said Briggs in the months of January and July of each year which 
shall show the number of such sewing machines, sold, leased o 
otherwise disposed of by it, upon which it is incumbent on it to pav 
the royalty as aforesaid, and in the months of January and July it 

111 T eeS -a m ’ '° said Hri «- tl,e royalty to Income due as 
111 aforesaid in respect to all such machines sold, leased or other- 

months”'^ d ' sposed of by 11 dur,n S the next preceding six calendar 

4. The said Briggs agrees, simultaneously with the payment to 
him of the sum of Ten Thousand Dollars ($10,000.) (provided in 

said'^nendin^r 0 ^ , Paid ' r ''‘"l* to ass ' Rn ,0 lhe United Company 
UniicH ^ applications for the grant of letters patent of (lie 

scrihpd ^ i and , thc ( ' n,lre interest in the inventions therein de- 

the Unii^ ! J'" 1 f d - Hn< , re ; |Uest tl,e Commissioner of Patents of 
the L nited States to issue such letters patent as shall lie allowed upon 

said appheatmn to the United Company and its successors and as- 

Tbo..InJ S n d i| Brig 9ifo t ^ h i e P a . v,, 'ent to him of said sum of Ten 
ISm Bmc m 818 ( f 10 > 000 -) « aforesaid, covenants and agrees 
cnnnJl ^f ikM/ 11 ! Promptly communicate to the officers or 
nb .»mi / 1 n ' ed Con, P an . v a| l inventions or improvements ap- 

pluable to the sewing machine described in said pending applica¬ 
tions for letters patent of the United States which he shall here¬ 
after invent or make, and to explain the same in such manner that 
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the L nited Company may have the same reduced to practice and 
embodied in its machines and may have applications prepared for 
the grant of letters patent therefor, both of the United States of 
America and of other countries; and from time to time hereafter, 
and whenever requested by the United Company to do so, and with¬ 
out further consideration to be paid to him, to execute such applica¬ 
tions, assignments and other written instruments and to do all such 
acts as shall be reasonable and proper, in the opinion of the counsel 
of the l nited Company, to secure the grant of Letters patent 

112 for the inventions or improvements described in said pend¬ 
ing applications and for all other or future inventions or 

improvements applicable to the sewing machine described in said 
pending applications, which he has invented or shall hereafter in¬ 
vent, and to vest the entire interest in all such inventions or im¬ 
provements and in all letters patent therefor, l>oth of the United 
States of America and of other countries, in the United Company or 
in such persons or corporations as it shall designate to be the assignees 
thereof; provided, however, that the entire expense attendant upon 
all such applications, assignments, letters patent or other instru¬ 
ments or proceedings shall be borne by the United Company. 

b. And the said Briggs agrees that, if his present employment by 
the United Company shall 1 >o terminated, he will at all times here¬ 
after, if his health will permit, and if he is not engaged in other 
permanent employment, devote so much of his time as the United 
Company shall desire to superintending the construction, installa¬ 
tion and operation in the United States of the sewing machines em¬ 
bodying his said inventions or improvements; and for such sendees 
the United Company agrees to pay him a salary at the rate of Two 
Hundred Dollars ($200.00) per month during the term or terms of 
such employment. 

7th. The provisions of this agreement, except so far as they re¬ 
late to the personal services of the said Briggs, which are incumbent 
upon him or for his l>enefit, shall be incumbent upon and for the 
benefit of his executors and administrators, and those which are 
incumbent upon and for the benefit of the United Company shall be 
incumbent upon and for the benefit of its successors and as¬ 
signs. 

113 In testimony whereof, the said Briggs has set his hand 
and seal hereto, and the said United Company has caused 

its corporate seal to be hereto affixed and these presents to be signed 
by its Treasurer the day and year first above mentioned. 

Executed in duplicate. 

HENRY BRIGGS, 

UNITED SHOES MACHINERY 
COMPANY, 

By GEO. \V. BROWN, 


T reasurer. 
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Jn the l nited States Patent Office. 

In re Interference No. 35,033. 

Henry Briggs 

% 

v. 

Andrew Eppler. 

In re Application for Reissue of Ilenrv Briggs. Ser. No. SI 184 

Piled March, 1910. 

Proof of Service . 

District of Columbia, 

Pity of 11 ash ington, 88: 

A. R. \\ hittington, being duly sworn, deposes and savs that he is 
in the employ of John F. Robb, of counsel for Henry Briggs; that 
he enclosed a cojjy of the annexed petition to Messrs/Phillips, Van 
L\eien A bish, .m State Street, Boston, Massachusetts, in the matter 
of the above entitled interference, on February 17th 1917 
114 in a registered letter, post-office receipt of which is herewith’ 
attached; and further deponent saith not. 

ALLEN R. WHITTINGTON. 

Sworn to and subscribed l>efore me this I'tli day of February 


[seal.] 
L. C. 


HARRY C. ROBB, 
Notary Public , District of Columbia. 


Eppler 

v. 

Briggs. 

Interference No. 35,033. 

Recorded Yol. 123, p. 380. 

in ‘inttUri'S "" '* MOn M 

The only portion of the further showing that has raised any doubt 

claims of IheiSul dlSC,,Sslon of the ri « h « of E PP>« to make the 

l think it probable from the record that this question was not dis 
cussed between Phillips and Briggs. There is nothing to indicate 
such a detailed consideration of Epplers development. Therefore 
if there were a serious question of this sort it would be proper to re¬ 
open the interference for the consideration of this question. 
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However, the conclusion which I have reached is that there is no 
serious question but that the counts 1, 3 and 4 are inaptly drawn 
with respect to both the Eppler and Briggs machines. 

The petition to set aside the judgment in interference No. 
115 35,033 is denied. 

THOMAS EWING, 

Commissioner. 

August 8, 1917. 

Docket Clerk, 

May 22, 1916, 

U. S. Patent Office. 

Mail Room, 

May 22, 1916, 

U. S. Patent Office. 

United States Patent Office. 

In the Matter of the Petition to Reopen Interference Entitled Inter¬ 
ference No. 35,033. 

Andrew Eppler 


v. 

Henry Briggs. 

Subject-Matter: Back-Rest and Back-Gage or Welt Guide Mech- * 

anisms. 


Hon. Commissioner of Patents. 


Sir: I attach hereto, following your suggestion at the hearing, 
a list of the papers read and a note of reports of trained investigators 
which were stated in brief and submitted to the inspection of counsel 
for Briggs. 

Very respectfully, 


May 20, 1916. 


WALTER F. ROGERS, 

Of Counsel. 


116 Mail Room, 

May 22,1916, 

U. S. Patent Office. 

List of Papers Which Were Read at the Hearing. 

Eppler 

v. 

Briggs. 

May 28, 1912, Memorandum F. 0. F. 

Aug. 2, 1912, Mr. Phillips to Messrs. Bacon & Milans. 
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Aug 0 mi’ Mr' prn ips ,0 Mr A - A. Craft. 

Aug. 12, 1912 M r Briggs m Mr pMSP* 

te. j m «’■ jj&.VSv.lsSr 

*£ JittfJSi: js“ft “;i» 

<*£:»: ml; .n u "'" : B * ron 4 mu™ 

S- II' fSte'ttS Mr v - E "“ 

\ov l i<?H’u n l' s Statement. Kg 

Nov'5’ 912'’ M r ‘ p“n 'P 3 to Mr - Hone. 

An 1 V.i i\ Mr ’ *o Mr. Briggs. 

r* 10 ?’ \| ,e ^^^"an.^tl^'le^enSed^ ,e ?P ° rtS of ,raine<1 'nvesti- 
t on to Mr. Briggs’ counsel, and oVr^fn^ pr ^ en,ed for i»spec- 

any time a, the office of Messrs. Phife^ES' 

II 4 - 

* Respondent's Exhibit C. 

»/ IV- «.U ^ 

Filed October 5, 1917. 

* 

Docket Clerk, 
dan. 2,1917, 

U. S. Patent Office. 

f onnnissioner 
Jan. 1,1917/ 

of Patents. . 


CniteJ States Patent Office. 
Interference No. 35,03,‘i. 
Andrew Eppler 


Aii^NKY BRIGGS. 


^ Xen! > ' er 8t ' he hear,n « on May 11, 
affidavit”’ 19U ' «• F.” (-Exhibit C,” F. O. Fish’s 

Auf] 6 , ml,’ Mr. Phi'llips to MrT' f'Tf 4 Milans ' 
t U f; V“tngS! to Mr! Briggs Craft - 
davit). ’ ’ r ’ ng « s t0 Mr - Phillips (see B. Phillips’ affi- 

Aug. 14, 1912, Mr. Phillips to Mr. Howe. 


< 
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Aug. 30, 1912, Mr. Phillips to Mr. Briggs. 

Sept. 1, 1912, Mr. Briggs to Mr. Phillips. 

Sept. 7, 1912, Mr. Van Everen to Messrs. Bacon & Milans. 

Sept. 9, 1912, Messrs. Bacon & Milans to Mr. Van Everen. 

Oct. 23, 1912, Mr. Phillips to Mr. Briggs. 

Oct. 30, 1912, Briggs’ Statement. (“Exhibit B,” A. C. Richard¬ 
son s afhdavit.) 

Nov. 1,1912, Mr. Phillips to Mr. Howe. 

118 Nov. 5, 1912, Mr. Phillips to Mr. Briggs. (“Exhibit A ” 
H. Van Everen’s affidavit.) 

Copies submitted by 

" PHILLIPS, VAN EVEREN & FISH, 

Boston, January, 1917. AUmU » { ° T Eppltr ' 


(Copy.) 
F. 0. F. 


Boston, May 28, 1912. 


Memorandum. 

At a conference with Mr. Howe today he instructed me to amend 
the Eppler application 083,087 right away and get an interference 
declared asi soon as possible between the Eppler and the Briggs appli¬ 
cations. \\ hen the interference is declared, or before, I am to get a 
typewritten statement as to what Eppler did and as to what the 
actual dates of invention are. Also so far as I am able I am to 
prepare a typewritten statement as to the data of the Briggs inven¬ 
tion. Mr. Howe suggests that possiblv after these statements are 
prepared, it may be advisable to submit them to Briggs and see if 
he is willing to abide bv the decision which we may come to as to 
priority. If Briggs is not satisfied with this arrangement, then either 
the Briggs application or the Eppler application can be turned over 
to an outside attorney and a regular interference prosecuted in the 
Patent Office to determine the question of priority. 

As I was leaving Mr. Howe, he was engaged in dictating a letter 
to Mr. Howard in regard to the Briggs application and the situa¬ 
tion in general as to this back gage locking mechanism 

F. O. F./M. A. 

120 (Copy.) 


Boston, August 2, 1912. 

Messrs. Bacon & Milans, 908 G Street, Washington, D. C. 

Dear Sirs: An interference No. 35,033 was declared between 
the pending applications of Andrew Eppler and Henry Briggs, Sew¬ 
ing Machines. We are attorneys for both parties. Eppler is acces- 
11—3169a 
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sible, but we have l»een unable to reach Briggs. We received today 
a letter from the Ottice saying that a notice of the interference mailed 
to his address had been returned undelivered. 1 saw Briggs some¬ 
time in the Spring and he was then on his way to Maine for a fishing 
and hunting trip and 1 understood that his family would join him 
at a camp which he owns somewhere in Maine. I am using even" 
effort to get into communication with him. Will you kindly see 
the Examiner of Interferences or whoever it is necessary to see in 
this matter and see what we should do to have the date of tiling 
preliminary statement postponed. This interference may be con¬ 
tested, but neither party desires to take any unfair advantage of the 
other. Please let us know’ what we must do at your earliest con¬ 
venience. 

Yen’ trulv vours, 

B. P./M. A. 

121 (Copy.) 

August 6, 1912. 


Mr. Arthur A. Craft, (Jreenville Junction, Maine. 

My Dear Craft: A friend of mine, Mr. Henry Briggs, is in 
camp somewhere near Lobster Lake, I think. I am very anxious 
to find out where he is in order to get in communication with him 
if possible by mail. I did not know but what he possibly had 
stocked up with provisions at your store. If you know’ his address, 
or can get it for me, I should consider it a great personal favor. 

I am coming down to camp this fall, and will want to fix up the 
house. Can you suggest anybody who would go in with us and do 
the work? I understand that the cellar wall has caved in, and the 
principal part of the work will be rough mason work and probably 
some rought carpenter work. 

Yours verv trulv, 

B. P./M. 

122 (Copy.) 

August 6, 1912. 

Mr. Henry Briggs, c/o Mr. W. Sew’all, Island Falls, Maine. 

My Dear Briggs: An interference has been declared betw’een 
your pending application for improvements in sewing machines and 
an application filed by Eppler. The invention involved is the Hor¬ 
ton clutch arrangement in connection with the back gage. The pre¬ 
liminary statements in this interference are due August 12th, but 
owing to our inability to reach you we have filed a motion to have 
the time extended 30 days. Will you be back in time to execute this 
statement? If not, can you send us by mail the information neces¬ 
sary for its preparation? We w*ill then prepare the statement and 
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send it to you for execution. 1 should like, however, to see you 
personally in the matter, and 1 would suggest that you arrange if 
possible to spend a few days in Boston at your early convenience in 
order that we may go over the situation. 

Yours very truly, 

B. P./M. ~ ' 

123 (Copy.) 

\ 

II. Briggs, 

[244 Walter Ave.,]* 

[Hasbrouck Heights, N. J.]* 

Island Falls, Me., Aug. 12, 1912. 


Mr. Benj. Phillips. 

Dear Sir: Your letter received and contents noted- I don’t see 
where there is eny value now in the Patent for me that I should spend 
the fair to Boston and back as 1 am not coming home untill Nov. 
next if Eppler has the first claim or not I do not know as it is so 
long ago that I have forgotten all about it. sorry that you have 
been to so much trouble to find me 1 will stop in to see you when I 
come threw Boston. 

Hoping this finds you well and Happy as it leaves me* 

Yours- 

H. BRIGGS- ., 

124 , (Copy.) 

August 14, 1912. 

Elmer P. Howe, Esq., Marblehead, Mass. 

My Dear Mr. IIowe: I have just received a letter from Mr. 
Briggs, which I enclose herewith. As you will see from such letter, 
Briggs does not consider the invention involved in the Eppler v. 
Briggs interference of sufficient value to him to warrant the ex¬ 
penditure of the money necessary to come to Boston to interview 
me with regard to filing preliminary statement. I must confess 
that I am at a loss as to what action should be taken in this matter. 
I wish, if not too much trouble, you would call me up on the tele¬ 
phone and tell me what you think should be done. 

Very truly yours, 

B. P. 

B. P./R. 

Enclosure. 


X* Words and figures enclosed in brackets erased in copy.] 
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Mr. Henry Briggs, Island Falls, Maine. 


August 30th, 19i*2. 


Dear Sir: Your letter of August 12th came to hand. My asso¬ 
ciates have made an investigation with a view of finding out as much 
as we can without your assistance as to the date of your invention 
of the roll clutch lock for the hack gage. The earliest record we 
find is a brown paper drawing dated February 5th, 1906. The 
order number was 37124. 

It is understood that after this 13 attachments were made, some 
of which you put on to machines in use in shoe factories. With 
your recollection refreshed by the above facts, can you give us any 
idea when you first thought of locking the back gage with a roll 
clutch ? 

Please answer this letter as soon as possible. 

Hoping that you are enjoying your vacation, I am 
Yours very truly, 

_ ‘ ‘ B. P. 

B. P./R. 


126 (Copy.) 

H. Briggs, 

[244 Walter Ave.,]* 
[Hasbrouck Heights, N. J.]* 


Mr. Benj. Phillips. 


Island Falls, Me., Sep. 1st, 1912. 


Dear Sir: Yours fo the 30th inst—received- Now if you can find 
the date that I maid the Band lock on the machine for the back 
gage and slide rest, the same lock as I used for the thread, as you 
must rember that one that I triple, when I found that did not to I 
began to work on the roler type or Horton, and eventualv worked 
out the one in question. 

Hoping this will help you out in the matter. 

Yours truly, 


HENRY BRIGGS- 


127 . (Copy.) 

Messrs. Bacon & Milans, Washington. 


September 7, 1912. 


Eppler v. Briggs, Interference No. 35,033. 


Gentlemen: W e hand you herewith a request that the Examiner 
of Interferences should postpone the date of filing the preliminary 

[* Words and figures enclosed in brackets erased in copy.] 

i 
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• 

statements in this case. We have set forth in the request reasons, 
and verified it by an affidavit. You might and probably can advan¬ 
tageously tell the Examiner a little more than this request contains. 
Henry Briggs is a man of great positiveness and some peculiarities. 
It is difficult sometimes to lead him and it is impossible to drive 
him. lie refuses to come to Boston to attend to this matter now, 
and inasmuch as we represent l>oth parties, we are particularly so¬ 
licitous that his rights should not be prejudiced. We confidently 
expect Mr. Briggs to be in Boston in the early part of November, 
and hope that we will, by his assistance, be able to obtain the exact 
date of his invention. One of our reasons for taking so much pains 
about the matter is that we have been unable to confirm the recol¬ 
lection of an earlier date of conception for Briggs which one of the 
members of our firm has,—that is to say, Mr. Phillips believes that 
he recalls that he knew about this invention a great deal earlier than 
any date we have been able to find in the records, and without Mr. 
Briggs assistance we have l>een unable so far, although diligently 
endeavoring so to do, to find any confirmation of Mr. Phillips’ recol¬ 
lection of thesei earlier dates. You may say to the Examiner that 
you know this is not done for the purpose of delay, and that 

128 the sole object is to do justice to both parties to the inter¬ 
ference. 

Yours verv trulv, 

H. V. E./M. . " 

Enclosure. . 

129 (Copy.) 

Bacon & Milans, 

Counsellors at Law, 

McGill Building, 008 G Street Northwest, 

Washington, D. C. 

September 9, 1912. 

Mr. Horace Van Everen, Esq., c/o Phillips, Van Everen & Fish, 
Boston, Mass. 

Re Eppler v. Briggs Intf. No. 35,033. 

Dear Sir : We acknowledge receipt of your favor of the 7th inst., 
enclosing stipulation to be filed with the Examiner of Interferences 
postponing the time for filing preliminary statements for a period 
of two (2) months. 

We have taken this matter up with the Examiner of Interferences 
personally, and are pleased to state that he will approve the stipu¬ 
lation. 

Verv truly vours, 

(Signed) 

C. T. M./H, R. 


BACON & MILANS. 
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130 (Copy.) 

October 23, 1912. 

Mr. Henry Briggs, c/o Mr. \V. Sewall, Island Falls, Me. 

My Dear Briggs: I have been making a further investigation 
with a view to get all the facts that I can concerning the date when 
you conceived and reduced to practice your improvement in hack 
gauge and work rest locking mechanism, and I want to ask you to 
please he sure to stop and see me on your way hack from Maine, at 
which time I should like to go over these facts with you. 

Yerv trulv vours, 

(Signed) BENJAMIN PHILLIPS. 

B. P./A. 

131 (Copy.) 


November 1, 1912. 

Elmer P. Howe, Esquire, Cloutman’s Point, Marblehead, Mass. 

My Dear Mr. Howe: I had a long interview with Briggs yester¬ 
day and had him make a statement as to the date of his invention 
of the roller lock mechanism for the welt guide and hack rest slides, 
which is now involved in interference with an application of Ep- 
pler’s. 1 enclose herewith Briggs’ statement which was taken by 
my stenographer as he gave it. This statement is corroborated in 
many respects hv the facts which we had already ascertained. As¬ 
suming that Mr. Briggs’ statement is accurate, I believe that he could 
establish no date of invention prior to February 5, 1906 which is 
the date upon which Mr. Robert I.Crossman, Briggs' draftsman at the 
Goodyear factory, began making the drawings referred to in Briggs’ 
statement. It may he true that Briggs, as he says, had a mental 
concept of the mechanism for applying the Horton clutch princi¬ 
ple to the locking of the welt guide and hack rest slides of a sewing 
machine as earlv as he savs in his statement, but on his own admis- 
sion. he made no disclosure to anyone prior to Crossman which 
would he sufficient to constitute what would he considered as a dis¬ 
closure in interference proceedings. Without troubling you with 
reports which have l>een submitted to me on the matter, I would sav 
that Eppler has conclusive documentary proof in the shape of dated 
drawings which are prior to February 5, 1906, the date that Cro»>- 
man began Briggs' drawings. Eppler had a complete machine as¬ 
sembled on March 28, 190th 

132 In view of the foregoing, I am of the opinion that Eppler 
would prevail in case of interference proceedings between 
Eppler and Briggs. I told Briggs that I thought Eppler was en- 
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litled to the patent, and I will, if it meets your approval, prepare 
a disclaimer and send it to Briggs for his signature. 

Yerv truly yours, 

(S’g’d) BENJAMIN PHILLIPS. 

B.P./C. 

Enc.—statement— 

Yes do it. 

E. P. II. 


133 (Copy.) 

November 5, 1912. 

Mr. Henry Briggs, Hasbrouck Heights, N. J. 

My Dear Mr. Briggs: I find that Eppler made a drawing of his 
roller lock mechanism for the welt guide and back rest slides along 
in the early part of 190f>. He has some detail drawings that are 
dated in May 1905, and there seems to be no doubt but what he can 
be corroborated in as early a date as June 3, 1905, which is the date 
of some detail drawings of parts of this mechanism. Inasmuch as 
you say that you did not make any drawing of your device until 
1900 and have no other documentary evidence of any date earlier 
than that, it would be impossible, I believe, to carry your date back 
of Eppler’s, so I have prepared a concession of priority of invention 
in favor of Eppler which I submit to you for signature. Please sign 
it and return it to me. 

Very truly yours, 

(S’g’d) BENJAMIN PHILLIPS. 

B. P./C. 

i 

Enc.— , 
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Respondent’s Exhibit D. 


Interference File No. 35,033 (with photograph of Briggs' c 

sion of priority). 

Filed October 5, 1917. 

04/99. 

Yol. 36, Page 418. 

1912. 

Interference. 

No. 35033. 

Andrew Eppler, 

S. 683,087 Div. of 447,542, 

vs. 

Henry Briggs, 

S’. 344,828. 

Sewing Machines. 

Division 24. 


conees- 
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Room 144. 
Letter .Vo. 1. 


Address only “The Commissioner of Patents, Washington, D. C.” 

Department of the Interior, 

United States Patent Office, N. H., 

Washington, D. C., July 6, 1912. 

Examiner of Interferences: 

An interference is found to exist between the following case* and 
in respect to the invention therein specified, to wit: 

Cases. 

1. Name, Andrew Eppler. 

Post-Office address, 15 Eastern Avenue, Lynn Mass 

Tit!e Back Rest and Back Gage or Welt' Guide Mechanisms. 

, Filed March 11, 1912. Ser. No. 683,087. Pal’d-No — 

(Division of #447,542, filed Aug. 18, 1908.) ’ ' ' 
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Attorneys, Phillips, Van Everen & Fish of 53 State St., Boston, 
Mass. 

Associate Att’y,-, of-. 

Assignee, United Shoe Machinery Co., of Paterson, N. J. 

2. Name, Henry Briggs. ' 

Post-Office address, 443 Albany St., Boston, Mass. 

Title, Sewing Machines. 

Filed November 24, 190(5. Ser. No. 344,828. Pat’d_, —. 

No. —. 

Attorneys, Phillips, Van Everen & Fish, of 53 State St., Boston, 
Mass. 

Associate Att’y ,-, of-. 

Assignee,-, of -. 

Intf. Number 35,033. 

Intf. Declared Jul- 1(5, 1912. 

Statements Due Aug. 12, 1912. 

3. Name,-. 

Post-Office address-. 

Title,-. 

130 Filed, —. Ser. No. —. Pat’d 
Attorney,-, of-. 

Associate Att’y,-, of-. 

Assignee,-, of-. 

Invention. 

1. An inseam shoe sewing machine, having, in combination, a 
work rest slide movable toward and from the shoe, a clutch roll for 
locking the slide against backward movement, a supporting mem¬ 
ber for the roll, and means for actuating said member to lock the 
slide against backward movement and unlock the slide. 

2. An inseam show sewing machine, having, in combination, a 
work rest slide movable toward and from the shoe, provided with a 
longitudinal friction surface, a clutch roll to engage said surface and 
lock the slide against backward movement, and mechanism co¬ 
operating with the roll to lock the slide against backward movement 
and unlock the slide. 

3. An inseam shoe sewing machine, having, in combination, a 
work-rest movable toward and from the shoe provided with a longi¬ 
tudinal friction surface, a locking mechanism comprising a clutch 
roll engaging said surface and locking the slide against backward 
movement, a memt>er provided with a surface engaging and sup¬ 
porting the roll inclined to said friction surface, and means for 
moving said member to release the roll and the slide intermittently 
in the operation of the sewing machine. 

4. An inseam shoe sewing machine, having, in combination, a 
back gage slide, a back rest slide, clutch rolls for locking the slides, 

12—3169a 
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supporting members for the rolls, and means for actuating said 
members to lock and unlock the slides. 

«>. An inseam shoe sewing machine, having, in combination, a 
back gage slide and a back rest slide provided with longitudinal 
friction surfaces, clutch rolls to engage said surfaces, and mechanism 
co-operating with the rolls to lock and unlock said slides. 

The relation of the counts of the interference to the claims of the 
respective parties is as follows: 


Counts. 


Eppler. 

1 


Briggs. 

8 

9 


Counts compared. 


C. O. DURAS, 

Act’g Ex. 


135 forwarded from Div. No. 24 to Examiner of Interferences. 

Paper No. 2. |13.]* 

(Interference.) 

Department of the Interior, 

United States Patent Office, N. II., 

Washington, L). C. 

July 6, 1912, copy to applicant. 

-191—. 

U. S. Patent Office, 
Interference Division, 
Jul- 16, 1912, 
Mailed. 

Ilenry Briggs, c/o Phillips, Van Everen & Fish, 53 State St., Boston, 
Mass. : 

Please find below a copy of a communication from the Examiner 
concerning your application #344,828, filed November 24, 1906; 
sewing machine. 

Very respectfully, 

E. B. MOORE, 
Commissioner of Patents. 


I*' Words and figures enclosed in brackets erased in copy.] 
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Room No. 144. 


35,033. 


Address only the Commissioner of Patents, Washington, D. C. 


^ our case referred to is adjudged to interfere with others, here¬ 
after specified, and the question of priority will be determined in con¬ 
formity with the Rules. 

The statement demanded by Rule 110 must be sealed up and 
filed on or before Aug. 12, 1912, with the subject of the invention, 
and name of party filing it, indorsed on the envelope. The subject- 
matter involved in the interference is: 

1. An inseam shoe sewing machine, having, in combination, a 
work rest slide movable toward and from the shoe, a clutch roll for 
locking the slide against backward movement, a supporting mem¬ 
ber for the roll, and means for actuating said member to lock the 
slide against backward movement and unlock the slide. 

2. An inseam shoe sewing machine, having, in combination, a 
work rest slide movable toward and from the shoe, provided with a 
longitudinal friction surface, a clutch roll to engage said surface 

and lock the slide against backward movement, and mecha- 
139 ism co-operating with the roll to lock the slide against back¬ 
ward movement and unlock the slide. 

3. An inseam shoe sewing machine, having, in combination, a 
work rest movable toward and from the shoe provided with a longi¬ 
tudinal friction surface, a locking mechanism comprising a clutch 
roll engaging said surface and locking the slide against backward 
movement, a member provided with a surface engaging and sup¬ 
porting the roll inclined to said friction surface, and means for mov¬ 
ing said member to release the roll and the slide intermittently in 
the operation of the siAving machine. 

4. An inseam shoe sewing machine, having, in combination, a 
l>aek gage slide, a back rest slide, clutch rolls for locking the slides, 
supporting members for the rolls, and means for actuating said 
members to lock and unlock the slides. 


5. An inseam shoe sewing machine, having, in combination, a 
Kick gage slide and a back rest slide provided with longitudinal fric¬ 
tion surfaces, clutch rolls to engage said surfaces, and mechanism 
cooperating with the rolls to lock and unlock said slides. 


The interference involves the application above identified, and 
An application for Back Rest and Back Gage or Welt Guide 
Mechanisms filed by Andrew Eppler of 15 Eastern Avenue, Lynn, 
Mass., whose assignee is the United Shoe Machinery Co., of Pater¬ 
son, N. J., and whose attorneys are Phillips, Van Everen & Fish, 
53 State Street, Boston, Mass. 


The relation of the counts of the interference to the claims of the 


respective parties is as follows: 
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Counts. Eppler. Briggs. 

1 1 8 

2 2 9 

3 3 2 

4 4 5 

5 5 6 


Under the provision of Rule 97 applicant is informed that the 
attorneys in the above application are also the attorneys for the con¬ 
flicting party. 

E.W.A. 


140 Room No. 261. 

Paper No. 3. 

Address Only “The Commissioner of Patents, Washington, D. 
C.,’’ and not any official by name. 

Department of the Interior, 

United States Patent Offic e, 
Washington, D. C., August 1, 1912. 

Mailed “ “ “ 

H. V. B. 

/ n terfert nre J)ivision . 

In Re Interference No. 35,033. 

Before the Examiner of Interferences. 

Eppler• 
vs. 

Briggs v 


Please find below a communication from the Examiner in charge 
of Interferences in regard to the above-cited case. 

Yerv respect full v, 

E. B. MOORE, 
Commissioner of Patents. 


The notice of interference sent to the party Briggs has been re¬ 
turned by the Post Office undelivered. The attorneys for said party 
are therefore hereby requested to furnish the Office with the present 
address of said Briggs within ten days from date hereof, in order 
that the notice may be forwarded in accordance with the rule. 

H. E. STAUFFER, 
Examiner of Interferences * 
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141 


Mail Room, Docket Clerk, 

Aug. 8, 1912, Aug. 8, 1912, 

U. 8. Patent Office. U. S. Patent Office. 

35,033 - 4. 

United States Patent Office. 


Interference No. 35,033. 
Henry Briggs 


v. 

Andrew Eppler 
Sewing Machines. 

Request. 

The undersigned attorneys representing both parties to the al>ove 
entitled interference, in which the date for filing the preliminary 
statements has l>een set for August 12, 1912, hereby request that 
the date for filing the preliminary statements in this interference 
l>e postponed from August 12, 1912, to September 12, 1912, and 
for cause therefor show 

That upon receipt of the notice of the declaration of the inter¬ 
ference, investigation of the facts to be set forth in the preliminary 
statements was l»egun, and that this work has consumed consider¬ 
able time, and is still uncompleted. That the present whereabouts 
of the party Briggs is unknown, and that they have been and are 
making every effort to find him and to get into communication with 
him. That according to their present information Briggs is spend¬ 
ing the summer somewhere in the remote parts of Maine. That 
they have just been informed of his possible Maine address, and 
have written him in the hope and expectation of getting into com¬ 
munication with him at such address. And that the postponement 
above requested will be necessary to give sufficient time to get into 
communication with the party Briggs and to complete the 
142 work of the preparation of the preliminary statements. 

PHILLIPS, VAN EVEREN & FISH, 

Attijs for Both Eppler and Briggs. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

I, Chauncey M. Sineerbeaux, being duly sworn, on oath depose and 
say that I have charge of the above entitled interference, and that 
the foregoing statement is true to the best of my knowledge and be¬ 
lief. 


CHAUNCEY M. SINCERBEAUX. 
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Sworn to and subscribed before me, this 7th days of August, 1912. 


[seal. J 


BURTON W. CARY, 

Notary Public. 


143 


Room No. 261. 


Taper No. 5. 

Address only The Commissioner of Patents, Washington, D. C. 

Department of the Interior, 

United States Patent Office, 
Washington, I). C., August 10, 1912. 

<< it u 


II. V. B. 


Interference Division, 
Mailed. 


In Re Interference No. 35.033. 
Before the Examiner of Interferences. 


Eppler 


vs. 

Briggs 

Please find below a communication from the Examiner in charge 
ol Interferences in regard to the above-cited case. 

Very respectfully, 

E. B. MOORE, 
Commissioner of Patents. 

\ pon request of the attorneys representing both parties, filed 
August N, 1912, the time for filing preliminary statements in this 
case is extended to and including September 12, 1912. 

II. E. STAUFFER, 
Examiner of 1 nterfercnces. 
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144 United States Patent Office. 

Interference No. 35,033. 
Subject Matter; Sewing Machines. 
Henry Briggs 


v. 

Andrew Eppler 

Preliminary Statement of Andrew Eppler. 

Commonwealth of Massachusetts, 

Suffolk, ss: 

Andrew Eppler, being duly sworn, on oath deposes and says: 

That he is the Andrew Eppler whose application is involved in 
the above entitled interference; that he conceived and first disclosed 
to others the invention forming the subject-matter of the issue on 
or about the 15th day of March, 1905; that he made a drawing of 
the said invention on or about the 15th day of March, 1905; that 
he first reduced the said invention to practice on or about the 28th 
day of March, 1906; and that about two thousand machines em¬ 
bodying the subject-matter of the issue have been made and are now 
in use. 

ANDREW EPPLER. 

Sworn to and subscribed before me this 9th dav of August, 1912. 

BURTON W. CARY, 

[seal.] Notary Public. 


145 #7. 

Address only the Commissioner of Patents, Washington, D. C. 

R. R. M. 

Department of the Interior, 

United States Patent Office, 
Washington, D. C., August, 13, 1912. 

Before the Examiner of Interferences. 

Intf. No. 35,033. 

In the Matter of the Interference of Briggs vs. Eppler. 

Sir: You are hereby informed that the preliminary statement of 
Eppler has been received and filed. 

Bv direction of the Commissioner: 

Very respectfully, 

W. F. WOOLARD, 

Chief Clerk. 

Eppler c/o Phillips, Van Everen & Fish, 53 State St., Boston, 
Mass. 
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Docket Clerk, 
Sep. 9, 1912, 

U. S. Patent Otlice. 


35,033—8. 


United States Patent Office. 

Interference No. 35,033. 

Sewing Machines. 

Andrew Eppler 

v. 

IIenry Briggs. 


Request. 

1 lie undersigned attorneys, representing both parties to the above- 
entitled interference, m which the date for tiling the preliminary 
statements has been postponed to and including September 12 91^ 

hereby request that the date be further extended for a period'of two 
months, and tor cause therefor show: * 

That since the former request for extension of time Mr Brices 
has been located in the Maine woods, and letters between him ami 
the undersigned attorneys have passed, and upon the uggestions 
contamed in these letters the endeavor has been made to Sl 

ireiiminwy ETSZ 

Mr. Briggs expects to pass through Boston in November and not 
before, and in order to afford opportunity for a conference with him 
this request for postponement is made. ' """ h,nl > 

1 Ins request is not made for the purpose of delaying the 
Hi progress of the interference, but solely for the purpose <d en 
abling the attorneys to ascertain Briggs’ dates. 

PHILLIPS, VAN EVEREN & PISH, 

Attorneys for Both Eppler and Briggs. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

., V?r a ‘ f ' an Everen, being duly sworn, on oath deposes and s av s 
thauhe foregoing statement is true to the best of his knowledge and 

HORACE VAN EVEREN. 
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Sworn to and subscribed before me this 7th day of September, 
1912. F 


[seal.] 


GEORGE E. STEBBINS, 

Notary Public. 


148 Room No. 261. 

Paper No. 9. 

Address Only “The Commissioner of Patents, Washington, D. C.”, 
and not anv official bv name. 

L. B. F. Department of the Interior, 

United States Patent Office, 
Washington, D. C., September 11, 1912. 

Mailed “ “ “ 

Interference Division. 

In re Interference No. 35,033. 


Eppler 

vs. 

Briggs. 


Before the Examiner of Interferences. 


Please find below a communication from the Examiner in charge ' 
of Interferences in regard to the above-cited case. 


Very respectfully, 


E. B. MOORE, 
Commissioner of Patents. 


The petition filed herein on September 9, 1912, requesting that 
the time for tiling statements be extended two months , is granted. 

It is noticed that the same attorneys represent both partieg. 

The time for filing statements is accordingly hereby extended and • 
fixed to expire November 12, 1912. 

H. E. STAUFFER, 
Examiner of Interferences. 


13—3169a 






98 


HENRY BRIGGS VS. COMMISSIONER OP PATENTS. 


149 Mail Room, 
Nov. 11, 1912, 

U. 8. Patent Office. 


35,083—10. 


Docket Clerk, 
Nov. 11, 1912. 


I. W. G. 


L nited States Patent Oflice. 

Interference No. 35,033. 

Henry Briggs 
v. 

Andrew Eppler. 


Subject Matter: Sewing Machines. 

Concession of Priority. 

* */ 

Henry Hrip, ilie senior party to the above entitled interference, 
hereby concedes priority of invention of the subject matter of all live 
counts involved in the above entitled interference to Andrew Kppler 
the junior party, and requests that judgment of priority of invention 
may be entered by the Patent Oliice in favor of said Eppler, and 
hereby waives appeal from such judgment. 

November 7,1912. HENRY BRIGGS. 

S. 


lot) No assignments found of record affecting this application. 
-Serial No. 344,828. Inventor Henry Briggs. 

Examined up to and including November 1 191 *i 
This certificate dated November 12, 1912. 

WILLIS B. MAGRUDER, 

Chief of Div. D. 

t 

• ^ e j- ar k'xi N " > i nstrl >nient appears to have been received for record 
including November 8, 1912. 
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Interferences. 

151 Room No. 261. 

Address only “The Commissioner of Patents, Washington, D. C.,” 
and not any official by name. 

Paper No. 11. 

Department of the Interior, 

H. V. B. United States Patent Office, 

Washington, D. C., November .13, 1912. 

Mailed “ “ “ 


Interference Division. 

In Re Interference No. 35,033. 

Eppler 

vs. 

Briggs. 


Before the Examiner of Interferences. 


Please find below a communication from the Examiner in charge 
of Interferences in regard to the above-cited case. 

Very respectfully, 


E, B. MOORE, 
Commissioner of Patents. 


A concession by Briggs, the senior party, to Eppler, the junior 
party, of priority of invention having been filed, and the same having 
|>een found to comply with the requirements of Rule 125, priority of 
invention of the subject matter in issue is hereby awarded to Andrew 
Eppler, the junior party. 

Limit of appeal having been waived, no time for appeal is fixed. 

Ill E. STAUFFER, 

i " Examiner of Interferences. 


152 35,033. 

1. Jill-16,1912. Declaration, Statements due Aug. 12, 1912. 

2. Aug. 1/12—. Declaration to applicant (Briggs) returned by 

P. O. 

3. “ “ “ Address of Briggs called for. 

4. Aug. 8,/12. Stipulation to extend time for Stmts. 

5. “ 10/ “ Statements due Sept. 12/12. 

6. “ 12 “ Statement of Eppler. 

7. “ “ “ Letter to 

8. Sept. 9/12, Stipulation to extend time for Stmts. 

9. Sept. 11/12, Statements due Nov, 12/12, 
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10 . Nov. 

11 . “ 
12. “ 

13. 

14. 


11 / 12 . 
13 “ 
15. 


Concession of Priority by Briggs. 

Decided favor Epp-er on Cone. No. L. A. 
Decision noted. 


35,033. 

191. 

Attorneys. 

Boston, r Ma.| PPler ’ C/ ° Philli P 8 ’ Van Everen * Fish, 53 State St., 
ton^Mai BnggS ’ c/o Philiips > Van Kveren & Fish, 53 State St., Bos- 
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Respondent’s Exhibit E. 
Briggs .4 pplication . 
Filed October 5, 1917. 
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Number (Series of 1900) 
344,828. 

„ ... 1900. 


Div. 24. 

(ExVs Book) 241-111. 


Patent No. 1,098,011. 

Name: Henry Briggs, 

Of Hasbrouck Heights, 

County of-, 

State of New Jersey. 

Invention Sewing Machines. 

Original. 

o f Nov. 24, 1908. 

•p-j # Affidavit, ii r iqau 

Specification, « ** ] 9 o« 

esen I Drawing, 2 slits. “ 190“. 

*o o | Model or Specimen, “ “ 199- 

£'■3 Firs! Fee, Cash, $15, Nov. 24,’ 1906.’ 

as Cert.,_190- 

~ > A PP!« complete, Nov. 24, 1906. 


Renewed. 

-, 190 -. 

-, 190 -. 

-, 190-. 

-, 190 -. 

-, 190-. 

-, 190 -. 

-, 190 -. 

-, 190 -. 


.Ino. J. Darby, Ex. Dec. 9 , 1913. 

Examined [C. O. Duras Act'g Ex. Mav 2 191 0 1 * 

tsrrr™-- ■ 

10 . 1913 f° r Commissioner, Dec. 

Allowance May 8, 1912. Withdrawn. 

F.nal Fee Cash-, 1904, $20 April 29, 1914. 

Oert.-, 190--ion 

Patented May 26,-. _ 1914 ’ 

Associate Attorney,_/ 

Attorney, Phillips, Van Everen & Fish, 53 State St, Boston, Mass. 



HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 


101 


2 . 

Name,-. 

Serial No. —. 

3. 

Patent No. —. 

Date of Patent,-. 

[On the margin:] Division of App., No. —, tiled-, 190-. 

155 $15 C’k. Received, Nov. 24, 1900. Z. Chief Clerk 

U. S. Patent Office. 

Serial No. 344,828, Paper No. 

App’n. Filed Nov. 24, 1900. 

Petition. 


To the Commissioner of Patents: 

Your petitioner Henry Briggs, a citizen of the United States, 
residing at Ilasbrouck Heights, in the County of Bergen, State of New 
Jersev, and whose Post Office address — 443 Albany Street, Bos¬ 
ton, Mass, prays that letters patent may l>e granted to him for im¬ 
provements in sewing machines, as set forth in the annexed speci¬ 
fication. 

And lie hereby appoints Benjamin Phillips, Horace Van Fveren 
and Fred O. Fish, copartners under the firm name of Phillips, Van 
Fveren & Fish, doing business in Boston, in the Commonwealth of 
Massachusetts, his Attorneys, with full power of substitution and 
revocation, to prosecute this application, to make alterations and 
amendments therein, to sign the drawings, to receive the Patent, 
and to transact all business in the Patent Office connected there¬ 
with. 

Signed at Boston, in the County of Suffolk, and State of Massa¬ 
chusetts, this 10th day of November, 1900. 

HENRY BRIGGS. 


Specification. 

To all whom it may concern: 

Be it known, that I, Henry Briggs, a citizen of the United States, 
residing at Ilasbrouck Heights, in the County of Bergen, and State 
of New Jersey, have invented certain new and useful improvement 
in sewing machines and I do hereby declare the following to be a 
full, clear, and exact description of the invention, such as will en¬ 
able others skilled in the art to which it appertains, to make and use 
the same. 

150 The present invention relates to slide locking devices 

for sewing machines and more particularly to devices 
. for locking 
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th rl!in* gafie an<1 batk re?t slides of inseam shoe-sewing nia- 

5 dpriVn'T 8 '" s h?e-sewing machines it is common to provide 
,<>r O'lfhng and supporting the lasted shoe during the 
opera «on of the sewing instrumentalities, such devices befng 

u .In, T k Ka>:e ° r l,ack r' s a<-<, ording to their location 
and point of engagement with the shoe. Such devices are 

1 thnr». V "' a ? e ‘‘I,* n '® va 1 b,e ei,her hr the pressure of the work 
ereagamst or through the mechanism of the sewing machine 

at certain times in the operation of the machine, so as to per- 
ut the position of the work to l>e changed as it is fed. while 
during the formation and setting of the stitch these devices 
are locked in position, to prevent shifting, at such time, of 
the work lo lock the hack rest and back gage slides in nosi- 

emoloved an n1. ratchp ‘ '['^hanisms have heretofore usually been 
ij hoed, rhese mechanisms have not however l>een entirely 
satisfactory since they do not always lock the slides in exactly 
the desired position on account of lost motion between the teeth 
" lie ratchets and the locking pawls. Furthermore these 

isins arc* not durable and tfive trouble on account of the break- 

of the pawls or the teeth of the ratchets. 

he object of the present invention is to provide a simple 
and improved means for locking the back rest and back gage 
slides of an inseam shoe sewing machine which is strong and 
duinble and which will act with certainty to lock the slides 
precisely m the position to which they are moved while the 
s ides are unlocked. V ith this object in view the present 
invention consists in the devices and combinations of devices 
hereinafter described, as defined in the claims. 

In the draw ing Fig 1 is a side elevation of a shoe-sewing 

machine eniUxlying the preferred form of the present inven- 
tion, 1 

ktg. - is a detail view, in side elevation, of the back gage 

ni'ii| ,n< ’ a< ’ k ^ ? 1<leS *° Ke,her " i,h their locking m<£ha- 

and Fig. 3 is a rear end elevation of the parts illustrated in 

The invention is illustrated as embodied in a chain-stitch 
mseam-sewing machine of the type shown and described in 

m e i n 'to°d!i he Un ,!‘ ed t Sta ^ Hecemlier 3, 

' '>• ® J applicant. I he back gage of the machine is indi¬ 
cted at / and the back rest at 2. The back gage I is mounted 
upon a slide., which moves longitudinally in wavs formed in 
he frame of the machine, and a cam lever !, is provided for 

w hined le Th‘ k t S T >a< k " ardly i,s j s ,,sual 'this class of 
machines. I he back gage is returned to a forward position 

bv the usual spring 7. ' 

The locking mechanism for the back gage slide comprises a 
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fixed looking member 6 provided with u friction surface paral¬ 
lel 

with the length of the slide J, and a movable locking member 

rv 

/ 

pivoted at one end, by means of a screw 8, to the slide 3 and 
provided with a friction surface 9 parallel with the length 
20 of the slide. Below the slide is pivoted at 10 , upon the 

frame of the machine, an oscillating roll-supporting member 11 
provided with a hardened face 12 which is slightly inclined to 

friction 

Per E. the lower A surface of the locking member 7 Between 
the roll- 

supporting memi>er 11 and the locking member 7 is interposed 
a 

25 clutch roll 13 which may be in the form of a hardened steel 
ball or cvUnder. 

The back rest 2 is mounted upon a slide 14 provided with 
a pivoted locking meml>er 15, and the latter is engaged by a 
fixed locking member 16 and a dutch roll 17, controlled by a 
30 roll supporting member IS, all substantially like the corres¬ 
ponding devices connected with the back gage, except that the 
parts are inverted. The slide 14 is drawn forward by a 
spring 

158 19 fixed at its rear end to an arm 20 projecting from the 

slide 

and at its forward end to the frame of the machine. The roll¬ 
supporting member 11 is provided with an arm 21 arranged to 
be 

engaged by an adjusting screw 22 on an arm 23 on the roll- 
5 supporting member IS, and the latter is provided with a second 
arm 24 arranged to be engaged by a lever 25 pivoted at 26 on 
the frame of the machine. The lever 25 extends into the 
path of movement of a cam lever 27 actuated by a cam 28 on 
the cam shaft 29 of the sewing machine. The cam path is not 
10 shown in the drawing since its form will be obvious to those 
skilled in the art and can be readily produced by any designer 
of shoe sewing machines. The train of mechanism just de¬ 
scribed 

operates to oscillate the roll supporting members 11 and 18 at 

suitable times to unlock the slides 3 and 14, the member 18 

oscillated 

15 Per A. being A [oscillates]* directly by the lever 25 when 

the lower end 

of the lever 27 moves to the right and the member 11 being 
oscillated by the engagement of the screw 22 with the arm 21. 
By means of the adjusting screw 22 the movements of the mem¬ 
bers 

18 and 11 can be so timed as to cause the slides 14 , and 3 to 
20 be unlocked at precisely the same time. The unlocking move- 

[*Words and figures enclosed in brackets erased in copy.] 
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ments of the roll supporting members 11 and 18 are in a direc¬ 
tion to move the clutch rolls 18 and 1 7 towards the front of 
the machine and to move the roll supporting surfaces away 
from 

the adjacent surfaces of the looking meml>ers 7 and 15. To 
25 insure this movement of the rolls the roll supporting members 
are provided respectively with projections 30 and 31 at the 
rear of the rolls. The roll supporting members are returned 
to locking position by means of a coiled spring 33 connecting 
the members, and to insure the return movement of the rolls 
30 the roll supporting members are provided with projections 
33 and 34 at the front of the rolls. When the roll support¬ 
ing members are in locking position as indicated in Fig. 2 
any 

159 backward pressure exerted upon the slide 14 is resisted 

by 

the roll 17 pinching between the locking member 15 and the 
supporting surface of the member 18 and thereby, by the wedg- 
ing 

action of the roll and the toggle action of the member 18, 

5 pressing the member 15 firmly against the fixed locking mem¬ 
ber 

1(7 A backward pressure exerted upon the slide 3 is resisted 
in a similar manner by the action of the roll 13, its supporting 
member 11 and the movable and fixed locking members 7 and 
(J. 

The slides are not, however, locked against forward movement 
10 but are free to move forward under the force of the springs 
connected therewith as soon as the slides are relieved of 

backward pressure. The locking devices lock the slides 

to 

Per A. accourately in the positions fin]* A which they are 
moved while 

unlocked without any lost motion and without any tendency 

15 to force the slides forward. The greater the backward 

pressure exerted upon the slides the more firmly will the 

movable locking members be forced against the fixed locking 

members so that the slides will always l»e held securely 

in position regardless of the amount of back pressure exerted 

20 thereon and at the same time will !>e free to move forward as 

very 

Per A. soon as the back pressure is relieved. A A slight 
movement 

of the meml>ers 11 and 18 serves to unlock the slides so that 
the looking devices are extremely sensitive in operation both 
in locking and unlocking the slides. 

25 The plate 35 (see Fig. 3) covers the locking devices to 

prevent the escape of the rolls. This plate is not shown in 

Fig. 2 


[•Words and figures enclosed in brackets erased in copy.] 
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The construction illustrated in the drawings and above 
specifically descrit>ed embodies the features of the present 
30 invention in the best form that has yet been devised. It is 
to be understood, however, that the invention is not limited 
to the details of construction of the illustrated embodiment but 
may be embodied in other forms within the scope of the claims. 
The invention having been described what is claimed is:— 
100 1. An inseam shoe sewing machine having, in combina¬ 

tion, a work-rest slide, a fixed friction-locking member, a 
movable locking member pivotally connected to the slide, and mech¬ 
anism for intermittently pressing the locking members together to 
lock the slide, substantially as described. 

Canceled per F. 


2. An inseam shoe sewing machine, having, in combination a 

movable toward and from the shoe 

Per D. work-rest A provided with a longitudinal friction sur¬ 
face, a locking mechanism comprising a clutch roll en- 
and locking the slide against backward movement 
“ “ gaging said surface A , a member [engaging and sup- 

engaging and supporting the roll 

Per E. porting the roll and]* provided with a surface A in¬ 
clined to'said friction surface, and means for moving 9aid 
member to release the roll and the slide intermittently in the oper¬ 
ation of the sewing machine, substantially as described. 


[Matter enclosed between rules erased in copy.] 

2. [3.]* An inseam shoe sewing machine having, in combination, 

movable toward and from the shoe 

Per D. a work rest slide A provided with a longitudinal friction 

to lock the slide against backward movement 

“ “ surface, a locking mechanism A comprising a pivotally- 

mounted roll-supporting member provided with a roll- 
supporting surface adjacent to said friction surface, a clutch roll 
located between and in engagement with said surfaces and mech¬ 
anisms for intermittently swinging the roll-supporting member 
about its pivoted support to release the roll and the slide, substan¬ 
tially as described. 

3. [4.]* An inseam shoe sewing machine having, in combina¬ 
tion, a back-gage slide and a bock rest slide provided with longi- 

. provided with roll supporting surfaces 

Per E. tudinal friction surfaces, pivotally-mounted members A , 
clutch rolls interposed between said members and said 
surfaces, a spring connecting said members and tending to throw 
them into operative position, arms connected to said membere and 
engaging each other for causing the simultaneous actuation of* said 


[♦Words and figures enclosed in brackets erased in copy.] 

14—3169a 
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me,n,,e " ,n *° ' no P ora, ' ve position, 
_ Canceled per A. 


gage 9 Hde"XkZr "T^T’ 'T ing > in "»"Wnation, a back 


[Matter enclosed between rules erased in copy.] 

^_ Canceled per F. 


a back b ige A sUde.T{l 8 k ^rsHde® d.m'hrolN p.l-T ,'?• < ' on ' l,in ‘! l ;. on > 
supporting members for the'roll’s and ,neLs f k . g heS lde8 ’ 

a "d unlock theslid^tuKHaHv fSSU* 

co-operating with the mil* 1 ^ i ^ 1 a ; UI / a oes, and mechanism 
tiallv as deLdbed. * ^ Un,oct “<> substan- 


l Matter enclosed between rules erased in copy.) 

tion/a work rest 6> havm P» in eom l>ina- 

ating friction locking’ member ^lJ°£ 1 * 8 a 

clutch roll arranged to force the Kwr.L-* mted on the slide, a 

member, a support for said roll and mf me ? lber a 2 ai . nst the fixed 
Port to lock and unlock^ «*• 

__ Canceled per C. 


8 [9.]* An inseam shoe sewing machine having in « i- 
P p a spring to press the slide forward g> ln c nmhinatlon 

Ll! ,T l r'i de> A . a fric,ion I'x-king device arranged 
to lock the slide against backward n.ovem n VST 

gcrilwd. “ 


described. 


jjjf^ enc, °9ed between rules erased in copv.l 
[ V\ ords and figures enclosed in brackets erase 


erased in copy.] 


Insert A'.> 



HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 


107 


162 In testimony whereof I affix my signature, in presence of 
two witnesses. 

HENRY BRIGGS. 

FRED O. FISH. 

ALFRED H. HILDRETH. * 


Massachusetts, 

Suffolk, ss: 


Oath. 


Henry Briggs, the above-named petitioner, being duly sworn, 
deposes and says that he is a citizen of the United States, and a resi¬ 
dent of Ilanbrouck Heights, Bergen County, New Jersey, and that 
he verily believes himself to be the original, first, and sole inventor 
of the improvement in Sewing Machines described and claimed in 
the foregoing specification; that he does not know and does not be¬ 
lieve that the same was ever known or used l>efore his invention or 
discovery" thereof; or patented or described in any printed publica¬ 
tion in any country l>efore his invention or discovery thereof, or 
more than two years prior to this application; or in public use or on 
sale in the United States for more than two years prior to this appli¬ 
cation, and that no application for patent on said improvement has 
been tiled bv him or his representatives or assigns in any country 
foreign to the United States. 

HENRY BRIGGS. 


Sworn to and subscribed l>efore me, this 16th day of November, 
1906. 

[seal.] ALFRED H. HILDRETH. 

Notary Public. 


163 Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

Paper No. 1. 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 

N. H. 

>. Department of the Interior, 

United States Patent Office, 
Washington, D. C., December 18, 1906. 
Mailed “ “ “ 


Henry Briggs, c/o Phillips, Van Everen & Fish, 53 State street, 
Boston, Mass.: 

Please find below a communication from the Examiner in charge 
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of your application #344,828, filed November 24, 1906; Sewing 
Machine. & 


F. I. ALLEN, 
Commissioner of Patents. 


U 


The word “Oscillates/ line 15, page 3, should be oscillated. 

t i n > ^ ne 13, page 4, should be to, and the word 

serve, line 22, page 4, should be serves. 

Claims 1 and 9 are rejected as offering no substantive improve¬ 
ment over patents to 

Goodyear, 112,802, Mar. 21, 1871; Sewing Shoes (1). 

Culley, (Br.) 17,761, Nov. 7,1889; “ 

Claim 5 is rejected on Culley. 

Claims 6 and 7 are identical in patentable scope. The clutch 
rolls in order to operate must necessarily engage the friction surfaces 
as described. Either of these claims is allowed and the other re¬ 
jected as not being patentable thereover. 

j w c JNO. J. DARBY, Ex. 


164 Mail Room, 
Dec. 7, 1907, 

U. S. Patent Office. 


V. S. Patent Office, 
Dec. 9,1907, 
Div. XXIV. 


Serial No. 344,828, Paper No. 2. 

Amend't A. 

Filed Dec. 7, 1907. 

Claims [9, 10, 11 J* 5. 

Room No. 144. t 

Paper No. 2. . 

Amendment. 

United States Patent Office. 

Henry Briggs. Sewing Machine. Serial No. 344,828. Filed No¬ 
vember 24, 1906. 

Hon. Commissioner of Patents: 

Response to Office action dated December 18, 1906. 
lhis application is amended as follows: 

VPage 3 line 15 change “ oscillates ” to— ( oscillated —) 

■ W*to 4 -Z e erves) C - nge t0 ~ ( '°>- VLine 

(•Words and figures enclosed in brackets erased in copy.] 
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V Cancel claim 5. 

\/ Re-number claims 6 , 7, 8 and 9, as (5, 6, 7 and 8.) 
Add the following claims: 

Canceled per F. 


! 

i 


A'. 

Per D. 

U U 

u u 

Per D. 

u u 

u u 


8 [9].* An inseam shoe sewing machine, having, in 

movable toward and from the shoe 

combination, a work rest slide A , a clutch roll for lock- 
against backward movement 

ing the slide A , a supporting member for the roll, and 

the-slidc against backward movement 

means for actuating said member to lock A and unlock 
the slide, substantially as described. 

9 [10].* An inseam shoe sewing machine, having, in 

movable toward and from the shoe 

combination, a work rest slide A provided with a longi¬ 
tudinal friction surface, a clutch roll to engage said 

and lock the slide against backward movement 

surface A , and mechanism co-operating with the roll to 

the slide against backward movement 

lock A and unlock the slide, substantially as described. 


[Matter enclosed between rules erased in copy.] 

5 [11]* 10. An inseam shoe sewing machine, having, 

movable toward and from the shoe 

Per D. in combination, a work rest slide A provided with a longi¬ 
tudinal friction surface, a clutch roll engaging said sur- 
against backward movement 

“ “ face to lock the slide A , a member engaging the roll 

roll supporting 

Per E. provided with a A surface inclined to said friction sur¬ 
face and with a projection at the rear of the roll, 
165 and means for actuating said member to release 
the slide, substantially as described. 

Remarks . 

Claim 1 clearly distinguishes from the references of record in re¬ 
citing a movable locking member pivotally connected to the slide. 
There is nothing in either of the references which corresponds to this 
element. 

Claims 5 and 6, original 6 and 7, are clearly not the same in scope, * 
claim 5 being limited to means for actuating the roll supporting 
members to lock and unlock the slides, whereas claim 6 merely re¬ 
cites mechanism co-operating with the roll to lock and unlock the 
slides. 

Claim 8, original 9, calls for a construction in which the friction 
locking device is arranged to permit forward movement of the slide 


[•Words and figures enclosed in brackets erased in copy.] 
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", hlle lo< kin K it against backward movement. In (he construction 
shown in each of the references, the friction locking device locks the 
sline against movement in both directions. 

Claims 9, 10 and 11 added by this amendment recite mechanism 
for locking the work rest slide of a sewing machine, including clutch 

rolls to lock the slide. This form of locking device is not disclosed 
in tn# references. 

Reconsideration and allowance of the application as amended is 
requested. 

PHILLIPS, VAN EVEREN & FISII, 

, Att’ys for Henry lirigyx. 

o 

December f 12],* 1007. 

F. O. F./M. 


166 


Paper No. 3. 
Div. 24, Room 144. 


Address only “The Commissioner of Patents, Washington, I). C.” 

N. H. 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 

Department of the Interior, 

United States Patent Office, 
Washington, D. C., January 3, 1908. 

Mailed “ “ “ 

Henry Briggs, c/o Phillips, Van Everen & Fish, 53 State Street 
Boston, Mass. 

Please find below a communication from the Examiner in charge 

of your application #344,828, filed November 24, 1906; Sewing 
Machines. . & 

E. B. MOORE, 
Commissioner of Patents. 

The amendment of December 7, 1907 has been incorporated. 
Claim 8 is rejected as failing to distinguish from the construction 
shown in the patent to Goodyear, of record, more especially This 
patent seems to show means for locking the work rest slide against 
backward movement while permitting forward movement. 

y w n JNO. J. DARBY, Ex. 

tJ • W • iy* 


(•Words and figures enclosed in brackets erased in copy.] 
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167 Mail Room, U. S. Patent Office, 

Jan. 2, 1909, Jan. 2, 1909, 

U. S. Patent Office. Div. XXIV. 

Serial No. 344,828, Paper No. 4. 

Amend*t B. 

Filed Jan. 2, 1909. 

Paper No. 4. 

Amendment. 

United States Patent Office. 

Room 144. 

Henry Briggs. Sewing Machines. Serial No. 344,828. Filed 

November 24, 1906. 

% 

Hon. Commissioner of Patents: 

Response to office action dated January 3, 1908. 

This application is amended as follows:— 

VClaim 8, line ° 2 , after “ slide ” insert (— a spring to press the 
slide forward —) 

V^Same claim, line after “movement” insert (— under the force 
of said spring —) 

Remarks. 

Claim 8, as amended, clearly distinguishes from the patent to 
Goodyear. There is nothing in the Goodyear specification to indi¬ 
cate that the back rest slide can be moved forward by the spring b 
while the locking lever is in engagement with the slide. 
Respectfully submitted, 

PHILLIPS, VAN EVEREN & FISH, 

Attorneys for Henry Briggs. 

December 30, 1908. 

F. O. F./G. 

168 Paper No. 5. 

Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

N. H. 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 
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Department of tiie Interior, 

United States Patent Office 
Washington, D. C., January 19, 1909. 

Mailed “ u « 

Ile CtoJ ri M^ f ° PhilHps ’ Van Everen * Rsh, 53 State Street, 

of ^oTSie^on £ om u r Ex * mi ™ - ^ 

Machines #^4,828, hied November 24, 1908; Sewing 

E. B. MOORE, 
Commissioner of Patents. 

Claim n s e, ’ d,nent of January 2, 1909 has been incorporated 

i.2S i ffi KTS! CfXS “ ^'4~” A 

I* 1.. b... T£“? 

but the backward movement of tha tl J 1 . ij i ' ‘ e s l >rln K * 
j w c JNO. J. DARBY, Ex. 


169 Mail Room, 

Jan. 12, 1910, 

U. 8 . Patent Office. 


U. S. Patent Office, 
Jan. 14, 1910, 
Div. XXIV. 


Serial No. 344,828, Paper No. G. 

Amend*t C. 

Filed Jan. 12 , 1910. 

Paper No. 6 . 

A mendment. 

United States Patent Office. 

Room 144. 

Henry Briggs. Sewing Machines. Serial No 344 828 

November 24, 1906. * “ * 

Hon. Oommissioner of Patents.* 

Response to Office action dated Januarv 19 1909 

Tins application is amended as follows_ ’ 

V^ancel claim 8. 


Filed 
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Remarks. 

This application is now in condition for allowance. 
Respectfully submitted, 


January 12, 1910. 
F. O. F./G. 


PHILLIPS, VAN EVEREN & FISH, 

Attorneys far Henry Briggs . 


170 Paper No. 7. 

Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

N. H. 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 


Department of the Interior, 

United States Patent Office, 
Washington, D. C., January 19, 1909. 

Mailed “ “ “ 

Henry Briggs, c/o Phillips, Van Everen & Fish, 53 State St., 
Boston, Mass.: 

Please find below a communication from the Examiner in charge 
of your application #344,828, filed November 24, 1906; Sewing 
Machines. 

E. B. MOORE, 
Commissioner of Patents. 


The amendment of January 12, 1910 has been incorporated. 
Claims 2, 3, 8, 9 and 10, upon reconsideration, are rejected in 
view of 

French et al., 781,596, Jan. 31, 1905; Sewing Shoes (2). 

Claims 5 and 6 are substantially the same in patentable scope and 
one of these claims should be canceled. 


J. W. C. 


JNO. J. DARBY, Ex. 




15—3169a 
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1 -1 Mail Room, U. S. Patent Office, 

Jan. 14, 1911, Jan. 16, 1911, 

U. S. Patent Office. Div. XXIV. 

Serial No. 344,828, Paper No. 8. 

Amendt I). 

Filed Jan. 14, 1911. 

Paper No. 8. 

A mendment. 

United States Patent Office. 

Room 144. 

Henry Briggs. Sewing Machines. Serial No. 344,828. Filed! 

November 24, 1906. 

Hon. Commissioner of Patents: 

Response to Office action dated January 19, 1910. 

This application is amended as follows: 

VClaim 2, line 2, after "rest” insert — (movable toward and 
from the shoe.) 

VLine 3, after “ surface” insert —(and locking the slide against 
backyard movement). 

VClaim 3, line 2, after "slide” insert — (movable toivard and 
from the shoe.) 

VLine 3, after " mechanism” insert — (to lock the slide against 
backward movement). 

VClaim S, line 2. after "slide”, first occurrence, insert —(movable 
toward and from the shoe). 

V‘Same line, after "slide”, second occurrence, insert — (against 
backward movement). 

VLine after “ lock insert — (the slide against backward move- 
ment). 

VClaim 9, line 2, after "slide” insert —(movable toward and 
from the shoe). 

VLine 3, after "surface”, second occurrence, insert — (and lock 
the slide against backward movement ). 

VLine after “ lock insert — (the slide against backward move¬ 
ment.) 

VClaim 10, line 2, after "slide” insert (—movable toward 
172 and from the shoe.) 

VLine 3, after ‘slide" insert —(against backward move¬ 
ment.) 
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Remarks. 

The objection to Claims 5 and 6 as being substantially the same 
in scope was raised in the first official action, and was waived in view 
of the following argument presented in the amendment of Decem¬ 
ber 7, 1907: 

“Claims 5 and 6, original 6 and 7, are clearly not the same in 
scope, Claim 5 being limited to means for actuating the roll sup¬ 
porting members to lock and unlock the slides, whereas Claim 6 
merely recites mechanism co-operating with the roll to lock and un¬ 
lock the slides.” 

This argument is believed to be perfectly sound, and accordingly 
it is requested that the objection be again waived. 

The claims rejected on the patent to French et al. No. 781,596 
have been amended to distinguish in terms as well as in subject- 
matter from this reference. In reconsidering the patent the Exam¬ 
iner will note that the welt guide slide is locked against backward 
movement by a pawl-and-ratchet mechanism, and that the somewhat 
complicated roller clutch mechanism is only used to retract the 
slide and does not lock the slide at any time against backward 
movement. Furthermore, in regard to Claim 3 the Examiner’s 
attention is called to the fact that this claim is limited to a pivotally 
mounted roll supporting member. There is no such pivoted mem¬ 
ber disclosed in the French patent. 

Respectfully submitted, 

PHILLIPS, VAN EVEREN & FISH, 

Attorneys for Henry Briggs. 

January 13, 1911. : 

F. 0. F./R, 

173 ' Paper No. 9. 

Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 

N. II. 


Department of the Interior, 

United States Patent Office, 

Washington, March 21, 1911. 

Mailed March 21, 1911. 

Henry Rriggs, c/o Phillips, Van Everen & Fish, 53 State Street, 
Boston, Mass.: 


Please find below a communication from the Examiner in charge 
of your application #344,828, filed November 24, 1906; Sewing 
Machines. 

E. B. MOORE, 


Commissioner of Patents. 
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The amendment of January 14. 1811, has been incorporated. 

Claims 2, 3, 4, o, 6 8, 9 and 19 are rejected in view of patent to 
french etaL, of record in connection with either of patents to 

I7 7 «f v W2 ’f?’ eo o OV - 3> 1908; Snow; (fcng.) Cullev, 

1 *,761, Nov. 7, 1889; « « Ji 

The Heys patent, above cited, shows studs 27 frictionally enlac¬ 
ing the back rest and welt guide slides to lock the same, and patent 
to Culley shows shoes 41 and 48 used in the same manner. It is 
thought that it would not amount to invention to substitute a roll 
for the studs of Heys or the shoes of Culley, as rolls are old in fric¬ 
tion clutches as shown in French et al. 

Further than this, claim 2, as well as several other claims, call 
for a locking mechanism comprising a clutch roll engaging 
I <4 a frictional surface on the work rest and locking the slide 
against backward movement. The only frictional surface 
referred to m the specification is the surface 9 and the clutch roll 
Id does not engage said surface to lock either the work rest or the 
welt guide. Is not tile locking accomplished bv the engagement 
of the lower surface of the part 15 with the part 16 and the engage¬ 
ment of the surface 9 with the part 6? Therefore it is not clear 
i<i the applicant has disclosed a locking mechanism comprising 
a clutch roll engaging the surface of the liack rest and locking the 
same against backward movement. 

JNO. J. DAK BY, 

,. , Examiner Division 24. 

ill. \\. A. 


1/0 Paper No. .10. 

Koom 144. 

Application Koom, Serial No. 344,828. 

Serial No. 344,828. 

Mar. 20, 1912, U. S. Patent Office. 

U. S. Patent Office, Mar. 21, 1912, Div. XXIV. 

Amend t E. Filed Mar. 20, 1912. 

United States Patent Office. 

Paper No. 10. 

A mend merit. 

Henry Briggs. Sewing Machines. Serial No. 344,828. Filed 
November 24, 1900. 

lion. Commissioner of Patents: 

Response to Office action dated March 21, 191L 

This application is amended as follows: 
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VPage 2 of the specification, line 2d, after “lower” insert (-fric¬ 
tion-). 

VClaim 2, line 4> erase “engaging and supporting the roll and ” 

ySaine claim, line o, after “ surface" insert (-engaging and sup¬ 
porting the roll-). 

VClaim 4> Hike J, after “ members ” insert (-provided with roll 
supporting surfaces-). 

VClaim 10, line 4* before “ surfaces ” insert (-roll supporting-). 


Remarks. 

t 

The claims of this application as amended are clearly allowable 
over the references of record. The patent to lleys and the British 
patent to Culley cited in the last Official action for the first time dis¬ 
close friction locking means for the back rest and back gage slides. 
In Culley, shoes are used, as stated by the Examiner, and in Heys, 
rigid studs or pins are used. The Examiner will note that appli¬ 
cant’s construction has a different mode of operation from the con¬ 
struction of lleys and Culley. Referring, for instance, to the Heys 
construction illustrated in Fig. 13 of the Heys patent, it will 
170 be noted that, the slides are locked by the frictional en¬ 
gagement with the slides of the pins 25 and 27, which are 
pressed against the slides by the spring 30 connecting the levers 24 
and 26. If there is any slip between the pins 27 and 25 and the 
slides, the slides will not l>e firmly locked in position. The fric¬ 
tional engagements l>etween the pins and the slides are relied upon 
solely to prevent the slides from slipping. If there is sufficient 
friction between the pins and the slides, any backward movement 
of the slides will tend to move the arms 24 and 20 rearwardlv about 
their pivots and thereby increase the pressure of the pins against the 
slides. In applicant’s construction, all the advantages of the lleys 
construction are secured, and also the advantage that any possibility 
of slipping is eliminated. Any l>ackward movement of the slides 
rolls the clutch rolls along their co-operating friction surfaces and 
thereby causes the slides to be firmly gripped so that any continued 
backward movement of the slides is resisted both by the gripping 
action of the rolls and by the toggle effect of the backward swinging 
movements of the roll supporting arms. Without further explana¬ 
tion, it will l>e obvious to the Examiner that applicant’s construction 
is much more certain and effective in operation than the Heys con¬ 
struction. In fact, applicant’s construction, as stated in the speci¬ 
fication, is extremely accurate and delicate in operation so that dur¬ 
ing the operation of the machine the slides are locked instantly and 
accurately at the desired times and yet are free to instantly move 
forward toward the shoe when required to do so. It should be 
obvious to the Examiner without further arguing that ap- 
177 plicant has made a distinct advance in the art. The pat¬ 
entability of this advance in the art is not negatived t>y the 
construction disclosed in the lleys patent or the Culley patent taken 
alone, or in connection with the construction disclosed in the patent 
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lion •Inl.li^is'.shouiT'in tC’hWh'I m/ 1 ’"* 0,1 ' S are old frit '- 

^ 

"Incli secures important advantatres'in 1 ^ U<e< * ne " <orn ^nation 
stated hy the Examiner. the l«wT* SeWln « ,na(hin <*. As 
the use of rolls in friction dutches ti I>a I tent lnere, y discloses 
tion is quite complicated and the -1° ^ Meyer construc- 

tract the welt guide dido . IIwJ , • , ^ ru V tlon 18 used only to re- 

'''« |. ,e f w Pulley macli i lies!'Tho 'i''ren<.|, T‘ x,^ i,uw l>«‘rated »> 
notdischise or surest a kick rest ••>. I I !! ^ Mever patent does 

« noh is so delicate ami accural,. in i’.'Ilt r' K ° l ' K ' kin> ' r "»«lwnisin 

which can secure the same iidvimiu I 1 *'ration as is applicant's or 

as now dniwn clearly distiiuniish'*fn i° r If W A, ’l , h , '«nt’s claims 
laien cite,I l, v the Patent Oflh* ,/? V '* refcr< ’" <es which have 
absence of further references the Xim •" ,,le and in ‘he 
I he Examiners objection th u * *• (er hunly should l>e allowed 

ported by the !a,i~ ^ tlm s.^T "I-° f ‘, he <lainis a " not «•£ 
amendment to pace 2 |jne 23 1 1 Mat,on has lieen cured hv the 

Respectfully submitted 

PHILLIPS, VAN EVKKKN * KIHII. 

March 19, |!,|j Attorneys for Henry Briyys. 


F-O.P./M..V 
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Serial No. 344,828. 


Address only The Commissioner of Patents, Washington, I>. C . 

Department of the Interior 
l nited States Patent Office, 

ti Washington, Alav 8 1019 

Henry Hrie^s c/o Philline \ r J 

ton'. Mas? h, " ,pS ’ ' a " Lvwn & Fish, 53 State St., Bos- 

ing Machines, fded Nov^d "IOOtT'ii'i! iZ "" Im P rov enient in Sew. 

The final fee. twentv l&laB eX -T med and A1| owed. 

Months from the date of H.i ’ ? '•e.patd not later than Six 

»inal fee 1. not JhJi «iti^in VLrV | n ?,V <e °! all< »~- l" the 
tioij Will Ik, withheld, unless renewed »itl. 'm'" n'!-° n , thls a l>phca- 
der t,K> I >rovis '°ns of Section 4897, PevCd Sulluto fe# ° f $15 > 
ron right margin:] 

H ncertified checks will not accepted. 

. I On left margin:] 

thi*s notk?: i,ting the ,inal fee « ive *he ^nal number at the head of 
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The office delivers patents upon the day of their date, and on 
which their term begins to run. The printing, photolithographing, 
and engrossing of the several patent parts, preparatory to final sign¬ 
ing and sealing, will require about four weeks and such work will 
not be undertaken until after payment of the necessary fee. 

\\ lien you send the final fee you will also send, Distinctly and 
Plainly Written, the name of the Inventor and Title of Invention 
As Above (liven, Date of Allowance (which is the date of this cir¬ 
cular), Date of tiling, and, if assigned, the Names of the Assignees. 

If you desire to have the patent issue to Assignees, an assignment 
containing a Request to that effect, together with the Fee for re¬ 
cording the same, must be filed in this office on or liefore the date of 
payment of final fee. 

After issue of the patent uncertified copies of the drawings and 
specifications may be purchased at the price of Five Cents Each. 
The money should accompany the order. Postage stamps will not 
be received. 
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Final fees will Not be received from other than the ap¬ 
plicant, his assignee or attorney, or a party in interest as 
shown by the records of the Patent Office. 

Respectfully, 

E. B. MOORE, 
Commissioner of Patents. 


180 Serial No. 344,828, Paper No. 11. 

Letter of Withdrawal. 


Filed July 1, 1912. 
Letter No. —. 


Address only The Commissioner of Patents, Washington, D. C. 

Department of the Interior, 

United States Patent Office, 
Washington, D. C.-,-. 

The Honorable, The Commissioner of Patents, 


Sir: It Is respectfully requested that the application of Henry 
Briggs, Serial No. 344,828, filed November 24, 1906, for Sewing Ma¬ 
chines. final fee not paid, be withdrawn from issue for the purpose 
of interference. 

Respectfully, JNO. J. DARBY, 

Examiner Division 2A. 

Julv 1. 1912. 


Approved, Jul- 1-1912. C. C. Billings, First Assistant Commis¬ 
sioner. 

Case withdrawn from Files of Issue and Gazette Division Julv 1 
1912. J ' 


W. W. M. 
J. W. 



120 HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 

*81 Address only The Commissioner of Patents, Washington, 


Department of the Interior, 

United States Patent Office, 
Washington, 1 ). C., July 1, 1912. 

Henry Briggs e/o Phillip, Van Everen & Fish, Boston, Mass. 


Sir. ^our application for patent for an improvement in Sewing 
Machines, serial No. 344,828, allowed May 8, 1912, has been with¬ 
drawn from the issue tiles in this ottice. The reasons tnerefor will be 
communicated to you by the Examiner. 

Until a new notice of allowance is sent you the final fee will not 
be required. 

Very respectfully, 


E. B. MOORE, 
Commissioner of Patents. 


Note: Here follow interference card; and declaration of inter¬ 
ference, which is identical with that in preceding Exhibit D. 
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Paper No. 14. 
Div. 24, Room 144. 


Address only “The Commissioner of Patents, Washington, D. C.” 

All communications respecting this application should give the 
serial number, date of filing, and title of invention. 


N. H. 


Department of the Interior, 

United States Patent Office, 
Washington, November 10, 1912. 

Mailed November 10, 1912. 

Henry Briggs, c/o Phillips, Van Everen & Fish, 53 State Street, 
Boston, Mass.: 

Please find below a communication from the Examiner in charge 
of your application #344,828 filed November 24, 1900; Sewing 
Machines. 

E. B. MOORE, 
Commissioner of Patents . 

Interference number 35,033, having been decided adversely to 
applicant, claims 8, 9, 2, 5 and 0 of this case, which were involved 
in the issue of said interference, are finally rejected under the pro¬ 
visions of Rule 132. 


J.F.H. 


C. O. DURAS, 

Act’g Ex. 
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183 Mail Room, U. S. Patent Office, 

Oct. 27,1913, Oct. 27,1913, 

U. S. Patent Office. Div. XXIV. 

Serial No. 344,828, Paper No. 15. 

Amend’t F. 

Filed Oct. 27, 1913. 

Paper No. 15. 

A mendment. 

United States Patent Office. 

Room 144. 

Henry Briggs. Sewing Machines. Serial No. 344,828. Filed 

November 24, 1909. 

lion. Commissioner of Patents: 

Response to Office action dated November 16, 1912. 

This application is amended as follows: 
yCancel claims 2, 5, 6, 8 and i). 

Remarks. 

This application is now in condition for allowance. 

Respectfully submitted, 

PHILLIPS, VAN EVEREN & FISH, 

Attorneys for Henry Briggs. 

F. O. F./H. 

October 25, 1913. 

Note.— Here follow allowance letter of Dec. 10, 1913; and memo¬ 
randum of fee. 

184 1906. 

Contents. 

Print, July 6,1912. */2 Application 1 paper [si*. 

1. Rej., Dec/ 18, 1906. 

2. Amend’t A, Dec. 7, 1907. 

3. Rej., Jan. 3, 1908. 

4. Amend’t B, Jan. 2, 1909. 


[* Words and figures enclosed in brackets erased in copy.] 
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r>. Rej., .Tan. 19, 1909. 

0. Amend’t C, Jan. 12, 1910. 

7. Rej., Jan. 19, 1910. 

8. Aniend’t I), Jan. 14, 1911. 

9. Rejection, March 21, 1911. 

10. Aniend’t E, Mar. 20, 1912. 

11. letter of Withdrawal, July 1, 1912. 

12. Int’f. Brief. 

13. Interference, Jul- 10, 1912. 

14. Rejection (Pinal), Nov. 10, 1912. 

15. Aniend’t F, Oct. 27, 1913. 

112. Sewing Machines, Sewing Shoes, 
title: Improvement in Sewing Machines. 

5 claims 110 claims] *. 

Cla*s 112/20. 

Note. 1 he drawings of this application are identical 
of the following patent No. 1,098,011. 


[* Words and figures enclosed in brackets erased in copy.] 
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UNITED STATES PATENT OFFICE. 


HENRY BRIGGS, OF HASBROUCK HEIGHTS, NEW JERSEY. 

SEWING-MACHINE. 


1,098,011. 


specification of Letters Patent. Patented May 26, 1914. 
Application filed November 24,1906. Serial No. 344,828. 


To all whom, it may concern: 

B.e it known that I, Henry Briggs, a citi 
zen of the United States, residing at Has- 
brouck Heights, in the county of Bergen 
5 and State of New Jersey, have invented 
certain new and useful Improvements in 
Sewing-Machines; and I do hereby declare 
the following to be a full, clear, and exact 
description of the invention, such as will en- 
10 ablo others skilled in the art to which it 
appertains to make and use the same. 

The present invention relates to slide 
locking devices for sewing machines and 
more particularly to devices for locking the 
15 back gage and back rest slides of inseam 
shoe-sewing machines. 

In inseam shoe-sewing machines it is com¬ 
mon to provide devices for guiding and sup¬ 
porting the lasted shoe during the operation 
20 of the sewing instrumentalities, such devices 
being known as back gages or back rests 
according to their location and point of en¬ 
gagement with the shoe. Such devices are 
usually made to be movable either by the 
25 pressure of the work thereagainst or 
through the mechanism of the sewing ma¬ 
chine, at certain times in the operation of 
the machine, so as to permit the position of 
the work to te changed as it is fed, while 
30 during the formation and setting of the 
stitch these devices are locked in position, 
to prevent shifting, at such time, of the 
work. To lock the back rest and back gage 
slides in position pawl and ratchet mecha- 
35 nisms have heretofore usually been em¬ 
ployed. These mechanisms have not how¬ 
ever been entirely satisfactory since they do 
not always lock the slides in exactly the 
desired position on account of lost motion 
40 between the teeth of the ratchets and the 
locking pawls. Furthermore these mecha¬ 
nisms are not durable and give trouble on 
account of the breaking of the pawls or the 
teeth of the ratchets. 

45 The object of the present invention is to 
provide a simple and improved means for 
locking the back rest and back gage slides of 
an inseam shoe sewing machine which is 
strong and durable and which will act with 
50 certainty to lock the slides precisely in the 
nosit ions to which they are moved while the 
slides are unlocked. 

AA itli this object in view the present in¬ 
vention consists in the devices and combina¬ 


tions of devices hereinafter described, as de- 55 
fined in the claims. 

In the drawings Figure 1 is a side eleva¬ 
tion of a shoe-sewing machine embodying 
the preferred form of the present invention, 
h ig. 2 is a detail view r , in side elevation, of 60 
the back gage and back rest slides together 
with their locking mechanism, and Fig. 3 is 

a rear end elevation of the parts illustrated 

in Fig. 2. 

1 he invention is illustrated as embodied 65 
in a chain-stitch inseam-sewing machine of 
the type shown and described in Letters Pat¬ 
ent of the United States No. 687,719, 
granted December 3, 1901, to this applicant. 
The back gage of the machine is indicated 70 
at 1 and the back rest at 2. The back gage 

I is mounted upon a slide 3 which moves 
longitudinally in ways formed in the frame 
of the machine, and a cam lever 4 is pro¬ 
vided for moving the back gage back- 75 
wardly as is usual in this class of machines. 

J lie back gage is returned to a forward po¬ 
sition by the usual spring 5. 

.The locking mechanism for the back gage 
slide comprises a fixed locking member 6 80 
provided with a friction surface parallel 
with the length of the slide 3, and a movable 
Kicking member 7 pivoted at one end, by 
means of a screw 8, to the slide 3 and pro¬ 
vided with a friction surface 9 parallel with 85 
the length of the slide. Below the slide is 
pivoted at 10, upon the frame of. the ma¬ 
chine, an oscillating roll-supporting member 

II provided with a hardened face 12 which 

is slightly inclined to the lower friction stir- oo 
face of the locking member 7. Between the 
mil-supporting member 11 and the locking 
member 7 is inter|>osed a clutch roll 13 
which may be in the form of a hardened 
steel ball or cylinder. 95 

The back rest 2 is mounted upon a slide 
14 provided with a pivoted locking member 
15, and the latter is engaged by a fixed 
locking member 16 and a clutch roll 17, 
controlled by a roll supporting member 18, 100 
sill substantially like the corresponding de¬ 
vices connected with the back gage, except 
that the parts are inverted. The slide 14 is 
drawn forward' by a spring 19 fixed at its 
rear end to an arm 20 projecting from the 105 
slide and at its forward end to the frame of 
the machine. The roll-supporting member 
11 is provided with an arm 21 arranged to 
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be engaged by an adjusting screw 22 on an 
arm 23 on the roll-supporting member 13* 
and the latter is provided with a second 
arm 24 arranged to be engaged by a lever 
5 25 pivoted at 20 on the frame of the ma¬ 
chine. The lever 25 extends into the path 
of movement of a cam lever 27 actuated by 
a cam 28 on the cam shaft 29 of the sewing 
machine. The cam path is not shown in 
10 the drawing since its form will be obvious to; 
those skilled in the art and can be readily 
produced by any designer of shoe sewing 
machines. 

The train of mechanism just described op- 
15 erates to oscillate the roll supporting mem¬ 
bers 11 and 18 at suitable times to unlock the 
slides 3 and 14, the member 18 being oscil¬ 
lated directly by the lever 25 when the lower 
end of the lever 27 moves io the right and 
20 the member 11 being oscillated by the en¬ 
gagement of the screw 22 with the arm 21 . 
By means of the adjusting screw 22 the 
movements of the members 18 and 11 can be 
so timed as to cause the slides 14 and 3 to 
25 be unlocked at precisely the same time. The 
unlocking movements of the roll supporting 
members 11 and 18 are in a direction to 
move the clutch rolls 13 and 17 toward the 
front of the machine and to move the roll 
30 supporting surfaces away from the adjacent 
surfaces of the locking members 7 and 15. 
To insure this movement of the rolls the roll 
supporting members are provided respec¬ 
tively with projections 30 and 31 at the rear 
35 of the rolls. The roll supporting members 
are returned to locking position by means of 
a coiled spring 32 connecting the members, 
and to insure the return movement of the 
rolls the roll supporting members are pro- 
40 vided with projections 33 and 34 at the front 
of the rolls. When the roll supporting mem¬ 
bers are in locking position as indicated in 
Fig. 2 any backward pressure exerted upon 
the slide 14 is resisted by the roll 17 pjneh- 
45 ing between the locking member 15 and the 
supporting surface of the member 18 and 
thereby, by the wedging action of the roll 
and the toggle action of the member 18,* 
pressing the member 15 firmly against the 
50 fixed locking member 10 . A backward pres¬ 
sure exerted upon the slide 3 is resisted in a 
similar manner by the action of the roll 13, 
its supporting member 11 and the movable 
&nd fixed lomting members 7 and 6 . The 
*>& slides are not, however, locked against for¬ 
ward movement but are free to move for¬ 
ward under the force of the springs con¬ 
nected therewith as soon as the slides are re- 
liev*‘(| of backward pressure. The locking 
60 devices lock the slides accurately in the posi¬ 
tions to which they are moved wrhiJe un¬ 
locked without any lost motion and without 
any tendency to force the slides forward. 
The greater the backward pressure exerted 
65 upon the slides the more lirmly will the mov¬ 


able locking members be forced against tne 
fixed locking members so that the slides will 
always be held securely in position regard¬ 
less of the amount of back pressure exerted 
thereon and at the same time will be free to 70 
move forward as soon as the back pressure is 
relieved. A very slight movement, of the 
members 11 and 18 serves to unlock the 
slides so that the locking devices are ex¬ 
tremely sensitive in operation both in lock- 75 
ing and unlocking the slides. The plate 35 
(see Fig. 3) covers the locking devices to 
prevent the escape of the rolls. This plate 
is not shown in Fig. 2. 

The construction illustrated in the draw- go 
ings and above specifically described em 
bodies the features of the present invention 
in the best form that has yet been devised. 

It is to be understood, however, that the in¬ 
vention is not limited to the details of con- 85 
struction of the illustrated embodiment but 
may be embodied in other forms within the 
scope of the claims. 

The invention having been described what 
is claimed is:— 90 

1. An inseam shoe sewing machine hav¬ 
ing, in combination, a work-rest slide, a fixed 
friction-locking member, a movable locking 
member pivotally connected to the slide, and 
mechanism for intermitt^ptly pressing the 96 
locking members together to lock the slide, 
Substantially as described. 

2 . An inseam shoe sewing machine hav¬ 
ing, in combination, a work rest slide mov¬ 
able toward and from the u shoe provided 100 
with a longitudinal friction surface, a lock¬ 
ing mechanism to lock the slide against 
backward movement comprising a pivot¬ 
ally-mounted roll-supporting member pro¬ 
vided with a roll-supporting surface adia- 105 
cent to said friction surface, a clutch roll lo¬ 
cated between and in engagement with said 
surfaces and mechanism for intermittently 
swinging the roll-supporting member about 

its pivotal support to release the roll and the 110 
slide, substantially as described. 

3. An inseam shoe sewing machine hav- 
ing, in combination, a back-gage slide and a 
back rest slide provided with longitudinal 
friction surfaces, pivofally-nvrtmted mem- 11 6 
bers provided with roll supporting surfaces, 
clutch rolls interposed between said members 
and said surfaces, a spring connecting said 
members and tending to throw them into op¬ 
erative position, arms connected to said 120 
members and engaging each other for caus¬ 
ing the simultaneous actuation of said mem¬ 
bers, and mechanism connected with one 
member and operating intermittently to 
throw the members into inoperative position, 1*5 
substantially as described. 

4. An inseam shoe sewing machine, hav¬ 
ing, in combination, a work rest slide, a fixed 
friction locking Bomber, a cooperating fric¬ 
tion locking member movably mounted* on 1*9 
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the slide, a clutch roll arranged to force the 
locking member against the fixed member a 
* support for said roll, and means for actuat¬ 
ing said support to lock and unlock the slide 
5 substantially as described. 

5. An inseam shoe sewing machine, hav¬ 
ing, in combination, a work rest slide mov¬ 
able toward and from the shoe provided 
with a longitudinal friction surface, a clutch 
10 roll engaging said surface to lock the slide 
against backward movement, a member en¬ 


gaging the roll provided with a roll support¬ 
ing surface inclined to said friction surface 
and with a projection at the rear of the roll, 
and means for actuating said member to re- 0L5 
lease the slide, substantially as described. 

In testimonv'whereof I affix my signature, 
in presence oi two witnesses. 

HENRY BRIGGS. 

Witnesses: 

Fred O. Fish, 

Alfred H. Hildreth. 


P of this patent may be obtained for live cents each, by addressing the “ Commissioner of Patents, 

Washington, D. C 
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Respondent’s Exhibit F. 

Eppler’* First Application. 

Filed October 5, 1917. 

Serial No. 447,542, Paper No. y>. 

App’n. 

Filed Aug. 8, 1908. 

$15.00. C'k, Received Aug. 8, 1908. H. Chief Clerk, U. S. Patent 

Office. 


6 


H. 1. 


Petition. 

To the Commissioner of Patents: 

Your petitioner Andrew Eppler, a citizen of the United States, 
Residing at Boston, in the County of Suffolk, State of Massachusetts 
and whose Post office address is—Allston, Massachusetts prays that 
letters patent may l>e granted to him for improvements in Shoe 
Sewing Machines as set.forth in the annexed specification. 

And lie hereby appoints Benjamin Phillips, Horace Van Everen, 
rred O. hish, Ira 1/. Fish and Alfred II. Hildreth, co|Kirtners under 
the firm name of Phillips, \ an Everen it I* ish, doing business in 
Boston, in the Commonweath of Massachusetts, his Attorneys, with 
full power ot substitution and revocation, to prosecute this applica¬ 
tion, to make alterations and amendments therein, to sign the draw¬ 
ings, to receive the Patent, and to transact all business in the Patent 
Office connected therewith. 

Signed at Boston, in the County of Suffolk, and State of Massa¬ 
chusetts, this 30th day of July, 1908. 

ANDREW EPPLER. 


191 Number (Series of 1900). Div. 24. 

447,542. (ExVs Book) 00/28. 

1908. 

Patent No. 1,108,560. 

Name: Andrew Eppler, Ass’or to United Shoe Machine Com¬ 
pany, of Paterson, N. J., a eorp. of N. J., 

Of Boston, • 

County of-, 

State of Massachusetts. 

Invention: Shoe Sewing Machines. 

Original. Renewed. 


r 



v. 


Petition, Aug. 8,1908, 

Affidavit, “ “,190“ 

Specification, “ “,190“ 

Drawing, 8 [ 10]* sh’ts, “ “ , 1908. 

Model or Specimen,-, 190-. 

1. First Fee Cash, $15, Aug. 8, 1908. 

“ Cert.,-, 190-. 

Appl. filed complete, Aug. 8,1908. 


-, 190-. 

190-. 

, 190k 
, 190-. 

, 190-. 

, 190-. 

, 190-.— 
, 190-. 


("Words and figures enclosed in brackets erased in copy.] 
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Examined: Jno. J. Darby, Ex. May 9, 1914. _ 190- 

Countersigned: W. \V. Mortimer, - 1 

V r .. r ..I 1* or Commissioner. For Commissioner. 


Notice of Allowance, 

4. Final Fee Cadi, $20, 
“ “ Cert., 

Paten ted August 25, — 
2. Associate Attorney, 


Name,-. 

3. Patent No. —. 


May 19, 1914. -- 190--. 

July 29, 1914. -, 190-. 

-, 190-. -, 190-. 

-, 1914. 

. Attorney-, Phillips, Van 
Everen & Fish, Bos¬ 
ton, Mass., 53 State 

Street. 

Serial No. —. 

Date of Patent.-. 


(On the margin ] Division of App. No. —, filed_, 190-. 


192 


2-421. 

Class 112. Sewing Machines. 

Sewing Shoes. 

Contents. 

Print,-. 

Application, 1 paperfs].* 

I setter (div.), Sept. 29, 1908. 

Authority for copies, June 22 1909 
Letter, Sept. 27, 1909. 
letter, Oct. 19, 1909. 

A mend’t A Entry to Appearance, Oct. 15, 

Authority for copies, Oct. 25, '10. 
letter, Dec. 17, 1910. 

A mend’t B, Dec. 15, 1911. 

Rejection, .Jan’v 25, 1912. 

Amend’t C, June 14, 1912. 

Rejection, Aug. 0, 1912. 

Am’d t D, Dec. 19, 1912. 

Rejection, Sep. 14, 1913. 

Letter, Nov. 28, 1913. 
letter, Dec. 11, 1913. 

Amend’t E, Feb. 6, 1914. 

Letter, March 14, 1914. 

Amend’t F, April 8, 1914. 


1910. 


Title: Improvement in Shoe Sewing Machine. 

13 Claims. Class 112-20. 

Note.— This application eventuated in patent No. 1,108,500. 

[•Words and figures enclosed In brackets erased in copy.) 
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A. EPPLER. 

SHOE SEWING MACHINE. 

KfA/N APPLIOATIOH FILED AUQ. 8, 1908. , fte 

1,108,560. Patented Aug. 25,1914 
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XJNITED> STATES PATENT OFEJGE 

ASSIGNOR TO UNITED SHOE 
JEESEY. ’ PATERSON, NEW JEBSBY, A COBFOBATION OF NEW 

SHOE-SEWINO MACHINE. 


1,108,560. 


Specification .f tettcra Patent Patented Aug. 85 1914 

Application flied August 8,1008. Serial Ho 447,542. ’ 


To all who in, it may concern: 

... e known that I, Andubw Eppler, a 
citizen of the United States, residing at Bos- 
ton, m the county of Suffolk and State of 
Massachusetts, have invented certain new 
and useful Improvements in Shoe-Sewing 
Machines; arid I do hereby declare the fol¬ 
lowing to be a full, clear, and exact descrip- 

10 oi^rc V n 6 ^ ,nVe lu ion ’ S,,ch as wiI1 ^able 
10 others skilled in the art to which it apper- 

tains to make and use the same. 

The present invention relates to inseam 
shoe sewing machines, and is intended pri¬ 
marily as an improvement on inseam shoe 
sewing machines of that class Which form 
a chain-stitch and which are provided with 
a curved hook needle entering the shoe from 
the outside, and with a stitch-setting take- 

20 l^i ?f >era * ln *’ P U H the last-formed loop [ 
20 tightly around the shank of the needle while 
the needle is in the work. . An example of 
this class of machine is the well-known 
brood}ear welt and turn shoe sewing ma- I 
chine, the construction and mode of opera- f 
26 tlon of * blcb * disclosed with substantial 
accuracy m the patent to French and Meyer, 

A J 7 11 ** obvious to those I 
skilled 111 the art, however, certain features I 

of the present invention are equally appli- I, 
cable to other types of inseam shoe sewing | 
machines, and it is to be understood that ex- [ 1 
cept as defined in the claims the several fea- I! 
tures of the present invention are not limited < 
to use 111 any particular type of inseam shoe ] 
sewing machine. * [ t 

It is customary in chain-stitch inseam [ a 
shoe sewing machines to give the needle a f s 
forward movement or dip during the feed of r 
the shoe to prevent an objectionable pull be- b 
mg exerted by the loop of needle thread on p 
the needle, which pull would be liable to s\ 
break the thread or the needle and would a 
intei feie with the proper manipulation of a 
the shoe by the operator. This forward p 
movement or dip of the needle is necessarily n< 
constant throughout the entire sewing oper! oi 
ition, and while it effectively prevents an 'pi 
objectionable pull of the needle in sewing I h< 
Imng the sides of a shoe, it does not prevent 1 is 
a pull upon the needle when the shoe is Z 
swung in passing around the toe. 1 u 

A 11 object of the present invention is to ce 
provide means whereby a sufficient tension is so 

55 °°. th e lopP of needle thread to ti< 

keep the loop m the barb of the needle, and I ca 


a objectitm^le^puii 'at^aU UmcTd l6 ° f ^ 

i 3 ra^E:r:» 

I S"£rF^f■ft@Sss - 

h lanced 11 to n T'f"* the ««Me% 70 

n thr,S, the wholTof ^ tU T r e needIe 
t f *„ a; ?, , noie of its retractmg stroke 

_ I • fcl ^ bten the preceding loop. The needle 

e [ niJ Wn r , elcase J from its retracting mecha- 
e | msm and is supported under light SDrimr 75 

foed ° f thp r r t. png 

1 I ,. chaih-stitch inseam shoe sewimr m. 

- | chines in which the needle operates from the 
i °, U,8 '^l nd , the awl enters thechanneUf the 

Mn,’ d,, !r' lty , has be€n experienced fn ar 80 
; " an « m S the awl so that it would pierce the 

■ I th°nf k nf a , patb s » b stantially concentric with 
’ tb ‘Tf of the needle, and at the same timl 
I strike at the bottom of the channel. 

| An object of the present invention is to 85 
provide an awl in this class of machines 

I ^ n 1 f lerce tbe work in a path of sub 
| stantially the same curvature as 1 that of the 

[ needle, and winch will strike the work at 
[ ° f m C cbaiipel without requiring 90 

f ^^V^h^t^pmg movement of the 
I oe sufficient to bring the seam in an im¬ 
proper position. ra 

nrpLnf ^ “ V * eW fe «tUTe of the 

picsent. invention contemplates the provi- 95 
I sion in a machine of tlie class referred to of 
la curved awl mounted to move about an 
axis eccentric to the axis of the needle in a 
path of smaller radius than that of the 
: n 5 edl ° and substantially tangent to the path 10. 

I °? tbe n ^ le at the point where the needle 

' h^ e f he kI° rk J • ^ mechanisms have 
heretofore been devised m which the awl 

to SW niOV !fi ab u Ut an axis c °ncentric 
te that of the needle, hut m actual practice 10 

it has been found that an awl mounted con- 
centnc with the needle is liable to strike the 
sole back of the channel so that an objec¬ 
tionable tipping of the shoe is required to 
C«U W tbe awl to clear the sole. By provid? U 
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in^r <in awl mounted eccentric to the needle 
and movable in a path of smaller radius the 
awl clears the sole and engages the work 
at the bottom of the channel while the shoe 
i is held in position to locate the seam proo- 
erly. A carved awl which is mounted ec¬ 
centric to the needle and which moves in a 
path of smaller radius than that of the 
needle is especially advantageous when used 
lo in connection with a machine of the class 
a. v ® referred to, provided with a needle 
piercing the shoe from the outside. Such 
an awl can, however, be advantageously used 
in other classes of chain-stitch inseam sew- 

as wil1 be odious to those 
ski led m the art. Accordingly this feature 
f the invention is not limited, except as de- 

F.™ 1! f e if . cIal ™ s > to 1 use m an y particular 
0<) r °L cbtlI }-stitch shoe sewing machine. 
When the awl is used in connection with a 
machine having a needle which pierces the 
shoe from the outside, the axis of the awl is 
preferably located at the rear and below the 
axis of the needle. 

25 °‘ bei ; Matures of the present invention 
consist in ail improved construction and ar- I 
rangement of the looper mechanism by I 
which the thread is placed in the barb of the 
needle, and in certain devices, combinations 
0 and arrangements of the parts tending to 
improve and simplify the operation of in¬ 
seam shoe sewing machines and enable them 
to operate with certainty at a high rate of 
speed and without liability of breakage of 
the parts. 1 he advantages of these devices, 
combinations and arrangements of parts will ( 
be obvious to those skilled in the art from i 
the following description. I . 

io 4 - ^ !C ®® vera l features of the present inven- I ; 
tmn will he clearly understood from an in- I i 
spection of the accompanying drawings, in < 
which— I 

Figure 1 is a view in front elevation of a 
welt sewing mechine embodying the same in r 
i hen- preferred form. Fig. 2 is a view in i 
side elevation of the machine looking from I a 
tne nglit. Fig. 3 is a view in side elevation l 
Of the machine looking from the left. Fig. t 

vo 4 I s a 1 st ‘ ctl . onal elevation taken upon a verti- s 
cal plane just at the right of the needle as o 
viewed in big 1. big. 5 j s a detail view I c< 
illustrating in front elevation the feed slide si 
the parts supported thereby, and their actu- tl 

55 ' a , t,n ".mechanism. Fig. 0 is a view in side t< 
elevation of the parts illustrated in Fig. 5 . le 
!< 1 g. 1 is a view similar to Fig. 5 but with a 
certain parts removed or broken avvav, and w 
with a portion of the mechanism shown in I di 


sec tion. Fig. 8 is a detail section;, i view of 
v the parts illustrated in Fig. 5, taken on a 
plane indicated by the line 8—8 of said 
figure. Fig. 9 is a detail view illustrating 
the feed slide in front elevation and show? 
ing the guides and supporting bracket for the 
0 feed slide in dotted lines. Fig. 10 is a view I 


h* | i'|, r Si t " f Oie parts illustrated in 

I .'ll'J®',?} ,s '< view in front elevation 
ik ot the feed slide and its supporting bracket 

° e I ?j! u ^l I1( ! es * *ig- J2 is a view in end eleva- 
p- tion of the parts illustrated in Fig. 11. Fi<* 

n r “ ( . et ! ul f ctiwnal P^n view illustrating 70 
a particularly the relation of the feed slide tS 

'd Wew Of" ! ng T , Fi r , 14 is a pl«« 

1 cl . tbe . s ^de winch forms a portion of 
ss the mechanism for actuating tfic looper. 7fk 

1 ^• t ?’ ls a v,ew 1,1 elevation of the 7 

‘h slide illustrated in Fig. 14. Figs. 16 and 17 

t between 1 !h ieWS j! Iustratin " the connections I 
I [ni l th £ nee(,le se ^ ,nent and its actual- 1 
luf Jf v * r » F ^.* 1( ; illustrating the position of o 0 
e the parts while the needle is being positively 
i- actuated, and big. 17 illustrating the pos£ 1 
r of the parts while the needle is yield- 
?. mgly supported under light spring pressure, 
a o allow the needle to he pulled forward when 
e the shoe is swung. Fig. 18 is a detail view 
s on an enlarged scale of the mechanism illus- 
e trated in bigs. 10 and 17, hut looking in the 
I opposite direction, big. 19 is a diagram- 
1 matic view illustrating the paths of motion 90 
of the needle and awl and their relation to 
; the work operated upon. Fig. 20 is a dia¬ 
grammatic view illustrating the manner in 
3 which the thread pulls upon the needle 

' 2 T 0lQ S1 ° e 1S syYung in round the 95 

1 I J he machine illustrated in the drawings 
; is provided with a curved hook needle, "a 
needle guide, a looper, a thread arm, a 
, tsikeup, an auxiliary takeup, a channel 10 
I guide, a welt guide, a hack rest, hack rest 
and welt guide slides, and a tension device, 

I aH having the same general arrangement - 
and mode of operation, except as Kerein- 
aftcr clescrihed, as the corresponding parts 10 
of the Goodyear welt and turn machine dis- 
I closed in Patent No. 412,704. 1 

j The needle 1 is secured in the usual man¬ 
ner to a needle segment 2 pivotally mounted 
in a stationary portion of the machine frame l] 
and connected by a link 3 to a cam actuated 
ever 4. To enable the needle to be posi¬ 
tively actuated during its retracting stroke, 
so as to exert a positive pul) on the loop 
I or needle thread sufficient to shorten the pre- 11 
ceding loop, and thereafter he yieldingly 
supported under light spring tension during 
the feed of the work, the link 3 is connected * 
to the cam actuated lever 4 as follows. The 
[ lever 4 is provided at its forward end with 12 
a slot in which is mounted a block 5, to 
which the link 3 is pivoted. This b Uwk 
during the retracting stroke of the need/oT^ 

1,1 nm upprr I11»T of if< v|,>( fry mfans 
a latch " I licit sis shown con , (>j <t »J 25 

|> mounted to slide in a guideway on the l 
lever 4 at right angles to the slot ‘in which 
the block 5 is mounted. The latch block 6 
is held 111 position on the lever 4 by menus 
of a holt 7 passing through a slot in the 130 i 
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block, and the block is pressed toward the 
block 5 by means of a coiled spring 8 inter¬ 
posed between the block 0 and an abutment 
? on the lever. The block 0 is provided at 
5 its forward end with a notch or shoulder 
which engages the block 5. During the re¬ 
tracting stroke of the needle the latch 
block 6 is in engagement with the block 5 , 
and to permit the latch block to be moved 
10 out of engagement therewith at the end of 
the retracting stroke, the lower end of the 
link 3, which projects below the block 5 , 
is provided with an abutment screw or pin 
10 , the construction being such that after the 
15 needle completes its retracting stroke and 
shortens the preceding loop, the abutment 
10 strikes the block 6 and moves it out of 
engagement with the block 5 . When the 
block 5 is released, it is supported cfn the 
20 lever 4 by means of a spring 11 surrounding 
a rod 12 adjustably secured in the lever 4 
and extending longitudinally of the slot. 
The upper end of the rod 12 forms a stop 
to limit the movement of the block 5 in its 
25 slot, and thereby determines the amount of 
yielding movement permitted to the needle. 
The tension of the spring 11 is such that 
during the feeding of the work a light yield¬ 
ing strain is exerted upon the loop of the 
50 needle thread Sufficient to hold the thread 
in the barb of the needle, but not sufficient 
to injure the needle or thread, or interfere 
with the proper feeding or manipulation of 
the shoe. , 

5 > The advantages secured by the construc¬ 
tion above described, whereby the needle' is 
yieldingly supported during the feed of the 
work, will be clearly understood from an in¬ 
spection of Fig. 20 , which indicates diagram- 
lvi matically the manner in which the distance 
from the last needle hole to the barb of the 
needle increases when the shoe is swung in 
passing around the toe. 

The needle guide is mounted and actuated 
tJ in substantially the same manner as in cer¬ 
tain prior chain stitch shoe sewing machines 
with the exception that the actuating mecha¬ 
nism is more simple and compact. The 
needle guide, indicated at 13, is secured to or 
J formed integral with one end of a shaft 
which extends axially through the hollow 
pivot shaft of the needle segment. To the 
other end of the needle guide shaft is secured 
_ a segment 14 with which a segment 15 
° meshes secured to the forward end of a cam 
actuated lever 16. The needle guide is thus 
actuated positively and directly through a 
cam actuated lever and can be operated with 
certainty and at a high rate of speed. The 
0 thread finger or arm, indicated at 17, is also 
arranged and actuated as in prior machines, 
with the exception that its thread engaging 
end is arranged to rise higher from the work 
. and thereby avoid striking the channel flap. 

* 'Phis movement of the thread arm is per¬ 


mitted by the arrangement of the looper, as 
will be hereinafter explained. The thread 
arm is secured upon one end of a shaft 
mounted in the stationary head of the ma¬ 
chine, and to the other end of this shaft is 7 q 
secured an arm 18. The arm 18 is connected 
by a link 19 to the forward end of a cam 
actuated lever 20 . 

The looper, which lays the thread into the 
barb of the needle, is indicated at 21 . This 75 
looper is provided with a shank which is re¬ 
ceived in a cylindrical socket formed in the 
lower end of an arm 22 , the connection be¬ 
tween the looper shank and the arm being 
such that the looper can be adjusted verti- go 
cally. The shank of the looper is held in the 
arm by means of a clamping screw 23. The 
arm 22 is pivoted midway its length to a 
block 24 secured to the forward end of a cam 
actuated slide 25. The slide 25 is arranged 95 
above the needle and in a plane parallel with 
the plane of the needle so that the recipro¬ 
cating movements of the slide impart for¬ 
ward and rearw ard movements to the looper. 

The movements of the looper at right angles 90 
to the plane of the needle are produced 
oscillating the arm 22 , the movements of the 
looper due to the reciprocation of the slide 
and the oscillation of the arm acting to carry 
the thread around the needle and lay it in 96 
1 he barb. The upper end of the arm 22 is 
provided with a socket in which a rod 26 is 
received. 7’his rod is provided at its upper 
end with a socket or bearing which receives 
a rod 2 1 secured to an arm 28 projecting 100 
from a rock shaft 29 arranged parallel with 
the slide 25. The rod 26 is free to slide in the 
socket in the upp$r end of the arm 22 , and 
the rod 27 is free to slide in the socket in the 
upper end of the rod 26 so that the arm 22 105 
can be oscillated from the rock shaft 29 and 
at the same time the slide 25 can be recipro¬ 
cated. The shaft 29 is provided with a down¬ 
wardly. projecting arm 30 at its rear end, 
which is provided with a roll engaging a 110 
cam on the cam shaft of the machine. 

The mechanism above described for actu¬ 
ating the looper controls the looper posi-’ 
tively in all its movements so that the looper 
acts with certainty to lay the thread in the 116 
b^rb of the needle regardless of the speed 
at which the machine is operated. The 
mechanism is simple in construction and 
compactly arranged. In operation it has 
proved to be efficient and durable. This 120 
looping mechanism, as so far described, is 
applicable to* inseam shoe sewing machines 
of types other than that illustrated in the 
drawings, and is believed ‘to embody fea- - 
tures of invention hereinafter set forth in the 126 
claims, which are not limited to use in any 
particular type of inseam shoe sewing ma¬ 
chines. 

In the construction illustrated in the draw- 
ings, the slide 25 of the looper mechanism is 180 
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arranged to reciprocate in a direction in¬ 
clined” to the plane in which the seam is 
sewed or in other w T ords, in a direction in¬ 
clined’to the sole of a shoe presented to the 
5 machine. This inclined arrangement of the 
slide is important in a machine employing 
a thread finger or arm, since it permits the 
thread finger to be raised higher from the 
work and causes the thread to be wrapped 
10 around the needle more nearly at right 
angles to the barbed portion. In chain stitch 
shoe sewing machines that employ a thread 
arm, the looper passes above the thread en¬ 
gaging portion of the arm before it encircles 
15 the f needle so as to cause the thread to be 
engaged by the arm. The distance from the 
work to which tie thread arm can be raised 
is, therefore, limited by the position of the 
looper, and when the looper is arranged to 
20 operate as has heretofore been customary, 
the thread arm can not be raised a sufficient 
distance to avoid contact with the channel 
flap upon certain classes of work. Further¬ 
more with the thread arm and looper of prior 
25 machines, the looper necessarily wraps the 
thread about the needle at some distance be¬ 
low the barb so that the thread slides down 
the needle into the barb during the retract¬ 
ing stroke of the needle. Bv arranging the 
30 looper and thread arm as illustrated in the 
drawingS| the thread arm can be laised 
higher than has heretofore been the custom, 
and the thread can be laid more nearly di- 
rectly into the barb of the needle, (iieutei 
35 certainty of the looping operation is thus se¬ 
cured, and also there is less liability of in¬ 
jury to the thread. . . . - 

The main takeup of the machine is of 
usual construction and consists of a thread 
40 truck 31 mounted upon the forward end of 
a cam actuated lever 32.. 1 he auxiliary 

takeup consists of a thread truck 33 mount¬ 
ed upon the forward end of a pivoted arm 

34. The arm 34 of the auxiliary takeup is 
45 pressed upon by a spring actuated plunger 

35. This plunger is mounted in a vertical 
guidewav in the frame of the machine, and 
its upper end is acted upon by a coiled 
spring 36 seated in a recess in the machine 

50 f, ame between the upper end of the plunger 
30 and an adjustable abutment screw 37. 
The auxiliary takeup is thus spring-pressed, 
its upward movements being resisted by the 
tension of the spring 36. 1 he thread, indi- 
*0 rated at 38, after passing over the tension 
wheel at the rear of the machine, passes 
over a guide truck. 39. then under the truck 
33 of the auxiliary takeup. and then over 
the truck 31 of the main takeup. I he ar- 
M rangement of these trucks su«*n ♦ • 

ing the rising of the main take'*!** “• • *>!/ 

the auxiliary takeup n> * l determined 

05 maintain a tension on the thread di ternum* 


by the strength of the spring 36 and the 
relative positions of the three trucks. The 
main take-up falls during the thread pjilling 
movement of the thread arm, during the 
looping movements of the looper, and dur- 70 
ing the retracting stroke of the needle. To 
prevent the auxiliary takeup from stealing 
thread front the thread arm during its loop 
delivery or forward stroke, and while the 
needle is making the first part of its retract- 75 
ing stroke, a stop 40 is provided to limit the 
falling movement of the auxiliary takeun, 
which stop is engaged by an adjustable 
abutment screw 41 mounted in the lever 34 
of the auxiliary takeup. The stop 40 and 8u 
abutment screw 41 are so arranged with 
relation to the falling movement of the 
main takeup and the thread delivering 
stroke of the thread arm, that the falling 
movement of the auxiliary takeup is stooped 85 
before the thread arm begins its thread de¬ 
livering stroke. During the first portion of 
the falling ‘movement of the main takeup, 
therefore, and while the needle is being 
looped, the auxiliary takeup exerts a tension 90 
on the thread, but this tension is removed at 
such time as to prevent any liability of the 
stealing of thread from the thread arm. 

The main takeup of the machine illus¬ 
trated in the drawings acts in the same man- 9o 
ner as that of the machine of Patent >o. 
41*2.701 to pull off thread from the supply 
during its upward stroke and to give up this 
thread to the needle during its falling stroke 
to such an extent that the needle will exert 
a pull on the preceding loop of the seam and 
shorten this loop. To secure a variation of 
the pull exerted bv the needle on the thread 
in shortening the preceding loop, the ma- 
chine illustrated in the drawings is pro- 10* 
vided with an adjustable stop for limiting 
the rising movement of the auxiliary take- 
up. this stop being indicated at 42 and con- 
sisting of nn adjustable screw trended 
abutment screw mounted m tlu* frame of the -l< 
machine. It will be obvious front an inspec¬ 
tion of the drawings, and particularly of 
jpjor. 4, that an adjustment of the stop 4- 
wifi vary the amount of thread extending 
from the looper around the main and aux- aJ ’ 
iliarv takeups to the truck 39, and eonse- 
queiitV will vary the amount of thread 
given ‘up hy the takeup during its falling 

movement to the needle. 

An adjustment of the stop 42 will obu- 120 

ouslv vary the time in the operation of the 
machine at which the abutment 41 of the 
auxiliary takeup will hit the stop 40 during 
.hi- falling movement. of the auxiliary take- 


100 


|Xthat the falling movement uf 
the auxiliary takeup ran be stopyrd at the 
desired time in the operation of the ma 
rhino under any adjustment of ' “i*"? i' ,, 
This adjustment of the abutment 41 of the ll 
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auxiliary takeup also permits an adjust¬ 
ment for variation in the operation of the 
stitch forming devices occasioned by differ¬ 
ences in the kind of stock operated upon. 

The awl of the machine illustrated in the 
drawings is indicated at 43, and is secured 
in the usual manner to an awl carrier 44 
pivotally mounted upon the feed slide. The 
awl is curved in the arc of a circle, of which 
the pivot .of the awl is the center, and dur¬ 
ing the operation of the machine the awl is 
oscillated about this center, which remains 
fixed with relation to the center about which 
the needle oscillates. The awl is arranged 
to enter the channel of a shoe and pass 
through the between substance. To enable 
the awl to strike at the bottom of the chan¬ 
nel and puncture a hole in the between 
substance in the path of the needle, and 
at the same time clear the sole at the 
bottom of the channel, the awl has a 
radius of curvature less than that of the 
needle, and the axis about which it oscil¬ 
lates is arranged at the rear of and beneath 
the axis about which the needle oscillates. 
The advantages gained by constructing and 
mounting the awl in this manner will be 
clearly understood from an inspection of 
Fig. 19, which illustrates diagrammatically 
the manner in which the awl engages the 
\w>rk, and the relative paths of movement 
of the awl and needle. Referring to this 
figure, it will be seen that the path of move¬ 
ment of the awl is substantially tangent 
lo that of the needle at the point where the 
awl and needle pass through the work, so 
that the hole formed by the awl in the be¬ 
tween substance will be in line with the 
1 so ^e seen that the awl 

rises from the channel inside of the path 
which it would travel if it were mounted 
concentric with the needle, and thus can 
strike at the bottom of the channel with¬ 
out contacting with the sole back of the 
channel. In operating upon an insole up¬ 
per and welt such as are indicated in Fig. 19 
an awl mounted to move concentrically with 
the needle would dig into the sole at the 
rear of the channel, and in order to cause 
the awl to strike at the bottom of the chan¬ 
nel without engaging the sole back of the 
channel, it would be necessary to tip the 
shoe. In tipping, however, the shoe would 
move almut the point of the channel guide 
as a center, and thereby the welt and the 
edge of the insole would lie raised so that 
the seam would be placed too low. 

• f ho n ?* °f *n awl constructed and ar- 
l.ingcd ns illustrated in the drawings, an 

iTp?w ,, lt! Pr u WCU suc , h as nre indicated 
M l »g. 1 . can be properly sewed, and the 

• ,#wntw J ,n the desired position with 
lelatn n to the welt and insole. The use of 
a curved :nvl mounted to oscillate about a 
fixed center is advantageous in chain stitch 


sewing machines, since the between sub¬ 
stance can be completely perforated with 
a hole concentric with the needle, Which 
cannot be done successfully with other 
forms of awl, and furthermore the use of 70 
a pivotally mounted curved awl permits the 
use of an extremely simple and compact ar¬ 
rangement of the parts and'actuating mech-' 
anism. By mounting the awl eccentric to 
the center of movement of the needle, and 75 
moving it on a smaller radius, the use of a 
curved awl is tnade practicable, and fhe dis- 
advantages of prior constructions, in which 
a curved awl is used, are eliminated. 

It is often necessary or desirable in ma- go 
chines of the class to which the present in¬ 
vention relates to adjust the awl to bring* 
its point into the proper position with rela¬ 
tion to the needfe, which position varies 
with different needles and different awls. g 5 
A simple and convenient means for adjust- 
lng the awl for this purpose is illustrated 
m the drawings, and consists of an eccentric 
45 formed on the stud 46 which forms the 
pivot of the awl. This eccentric forms the 90 
journal for the awl carrier, and by rotating 
the stud the awl carrier is raised or lowered 
to bring the point of the awl into the de¬ 
sired position with relation to the point of 
the needle. 

The channel guide is of usual construc¬ 
tion, and is indicated at 47. The channel 
£uide is secured to a block 48, and this block 
is mounted upon .the forward end of the 
channel guide lever 49 so as to be adjust- i 00 
able vertically thereon. The block 48 is 
adjusted by means of an adjusting screw 
50, and is held in adjusted position by a 
locking bolt 51 passing througn a slot in the 
-block. The channel guide lever 49 is pivot¬ 
ally mounted upon the feed slide, and is 
actuated by mechanism hereinafter de¬ 
scribed. 

The feed slide of the machine is indicated 
at 52, and is provided with a cylindrical iin 
bore 53, and with an open-sided slot 54 
which engage respectively guiding studs 55 
and 66 secured to a bracket 57 forming a 
part of the frame of the machine. This heed 
slide is provided with bores 58 and 59 for n* 
the pivot studs of the awl carrier and chan¬ 
nel guide lever, and with a bore 60 for a 
rocking stud forming a part o<f the awl actu¬ 
ating mechanism. The feed slide is actuated 
from a cam on the cata tfiaft of the machine -ton 
through a lever 61 pivotally mounted at its 
forward end and provided intermediate its 
i w ’' n , B,ot m which is adjustably se- 

a pin 62 

04 on the feed slide eng * gm S \ sl ° t *25 

justed so as to brW the awl in Xement X30 


105 
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with the needle at the end of the feeding 
movement, or into any desired positiomwith 
relation to the needle, the lever 61 is made 
separate from its hub and is adjustably se- 
5 cured thereto, the adjustment being effected 
bv an adjusting screw’ 65 screwed into the 
side of the lever and having its flanged head 
in engagement with a slot on the hub, and 
the lever being secured in this position by 
10 a locking bolt 66 passing through a slot in 
the lever. The hub of the lever 61 is made 
in the shape of a yoke which extends above 
and below a bracket 67 secured to the feed 
slide supporting bracket 57. The hub of 
15 the lever 61 is pivoted to the bracket 67 by 
means of pivot pins extending upwardly 
and downwardly through the yoke into the 
bracket and secured in the bracket. 

The mechanism for actuating the awl com- 
20 prises a link 68 connecting the awl carrier 
with the lower end of a lever 69 which is 
mounted on the feed slide so as to oscillate 
and slide longitudinally. The lever 69 is 
provided at its upper end with a socket 
25 which receives a rod 70 projecting down¬ 
wardly from the end of a rocking stud 71 
mounted in the bore 60 of the feed slide. 
The rod 70 forms a guide upon which the 
lever 69 can slide longitudinally, and the 
30 rocking pin 71 forms a pivot about which 
the lever oscillates. To oscillate the lever 
69 so as to actuate the awl and at the same 
time permit the lever to move with the feed 
slide, the lever is provided with a bore which 
35 receives a pin 72 projecting laterally from 
the lower end of a cam actuated bell crank' 
lever 73. 

The mechanism for actuating the awl 
above described is simple and compact in 
40 construction as will be apparent from in¬ 
spection of the draw ings. The parts are ar¬ 
ranged to move easily and freely, but at the 
sjime time are strong enough to prevent 
breaking or derangement when the machine 
45 is operated at high speed. 

I 4 or moving the channel guide toward and 
from the work, an easy running, simple and 
durable construction is provided consisting 
of a toothed segment or arm 74 meshing 
50 with a corresponding tooth on the upper 
end of the channel guide lever 49, a shaft 
to which the segment 74 .is secured jour¬ 
naled in the bracket 67, and a cam actuated 
arm 76 secured to the shaft 75. 

55 The back rest of the machine illustrated 
in the drawings is indicated at 77, and the 
back rest slide at 78, th#se parts bein" con¬ 
structed and arranged as in prior machines. 
An improved mechanism, for yieldhiglv sup- 
60 porting the back rest slide is, however, pro¬ 
vided, which mechanism is much lighter and 
quicker acting than the construction com¬ 
monly used, w'hich comprises a rack ami 
pinion and a clock spring. Another ad van- 
65 tage of this improved mechanism is that it 


permits the use of a spring which can be 
easily adjusted, and a spring of such length 
that the movement of the back rest does not 
appreciably change the tension of the 
spring. This mechanism for yieldingly sup- 70 
porting the back rest comprises a horizontal 
arm 79, the free end of w’hich enters a slot 
m the back rest and engages a roller 80 
mounted therein, and the other end of which .■ , 
is pivotally mounted upon a vertical : piyot 7* 

81. A long coiled spring 82 surrounds 4he ^ 
pivot 81, and is connected at its lower end . • 
to the arm 79, and at its upper, end to n 
plate or disk 82* secured to the upper end*^ii 
of the pivot, so as to be capable of adjust- 
ment to vary the tension of the spring. The Tt * 
disk 82* is secured in adjusted position by a «' 
clamping screw passing through the disk 
and screwing into the pivot The hack rest: 
is intermittently locked against backward- 05 
movement by mechanism hereinafter de¬ 
scribed. 

* . • • .» *1 1 • 

It is desirable in welt shoe sewing ma¬ 
chines that the welt guide move toward and 
from the shoe in a path substantially con- 90 
centric with that of the needle, iii order that 
the groove in the welt may be brought into . * 
the path of the needle, regardless of the* 
thickness of the material being operated • 
upon. In the construction illustrated in the 95 
drawings, this result is secured by mount¬ 
ing the welt guide, which is indicated at 84, 
upon a welt guide carrying arm 85, and 
pivoting this arm in front of and above the 
needle, substantially diametrically opposite 100 
the point at which the w r elt guide engages 
the work. By so mounting the welt guide 
it moves toward and from the work in a 
path of greater radius than that 01 the 
needle, so that it engages the lasting tacks 105 
laterally and bends them over, Instead cf 
resting upon the heads of the tacks. When 
in close proximity to the shoe, however, the 
welt guide is moving in substantially the 
same path as the needle, so that the groove 110 
in the welt is not displaced to any appreci¬ 
able extent by variation in the thickness of 
the material operated upon. The welt guide 
is mo\ed toward and from the shoe at the 
proper times during the operation of the 115 
machine by means of a link 86, a welt guide 
slide St which is connected with the welt 
guide carrying arm 85 by the link 86, a 
spiingf which acts to force the welt guide 
slide forward, and a cam actuated clutch 120 
mechanism which retracts the slide. The 
spring for forcing the welt guide elide for 
,s indicated at 88. This sprint is 
coded around a stud 89 provided with an 
adjustable cap disk 90 (< 1 winch one end of ]25 
the spring is secured. The other end of the 
spring extends upwardly and hears against 
a pin 91 projecting from the welt guide 
slide. The cam actuated clutch mechanism 
for retracting the slide comprises a clutch 130 
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and screwing ijito the head of the ma¬ 
chine. 

The nature aid scope of the present in¬ 
vention having ben indicated, and a machine 
5 embodying the several features of the in¬ 
vention in their preferred form having been 
specifically descjbed, what is claimed is:— 

1 . A. chain stitch shoe sewing machine, 
having, in combination, a hook needle, a 

10 looper, work feeling means, means for posi¬ 
tively actuating the needle through the 
whole of its reacting stroke to tighten the 
preceding loop, and means for yieldingly 
supporting the (leedle against the pull ex- 

1 '** erted upon the ieedle by the thread during 
the feea. 

2 . A chain stitch shoe sewing machine, 
having, in com unation, a hook needle, a 
looper, work fee ling means, mechanism for 

20 positively retracing the needle to tighten 
the preceding hnp and means for releasing 
the needle from said retracting mechanism 
and for supporting it under light spring 
pressure during (the feed. 

25 3 . A chain sutch shoe sewing machine, 

having, in combination, a hook needle, a 
looper, means f#r feeding the work, means 
for actuating thl- needle to exert a strain on 
the thread sufficient* to tighten the preceding 
30 loop, and mean^ for yieldingly supporting 
the needle during the feed arranged to exert 
a less strain on the thread. 

4 . A chain switch shoe sowing machine, 
having, in combination, a curved hook 
35 needle arranged to pierce the shoe from the 
outside and emerge from the channel, a 
looper, and a ctrved awl movable about an 
axis eceentric tj> the needle in a path of 
smaller radius than that of the needle and 
40 substantially tahgent to the path of the 
needle at the point where the needle pierces 
the work. 

* r, \ ^ chain stitch shoe sewing machine, 
having, in combination, a curved hook 
45 needle arranged to pierce the shoe from the 
outside and emerge from the channel, a 
looper, and a curved awl movable about an 
axis at the rear and below the axis of the 
needle, said awl moving in a curved path of 
50 smaller radius than that of the neeule and 
substantially tangent to the path of the 

needle at the point where the needle pierces 
the work. 

b. \ chain stitch shoe sewing machine, 
55 having, in combination, a curved hook 
needle, a looper, a thread arm, and inecha- 
nisin for actuating the looper comprising a 
slide mounted to reciprocate in a right line 
in a plane parallel to that of the needle and 
CO in a direction inclined to the plane in which 
the seam is sewed, a looper cairying arm 
pivotally mounted upon the forward end of 
the slide to oscillate in a platie at right 
angles to the plane of the needle, and means 

11 for reciprocating the slide to nun • *he free 
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end of the looper across the path of the 
needle substantially at right angles to said 
path and means for oscillating the arm to 
move the free end of the looper across the 
plane of the needle. 

7 . A chain stitch shoe sewing machine, 
having, in combination, a curved hook 
needle, a looper, a thread arm, and mecha¬ 
nism for actuating the looper comprising a 
slide mounted to reciprocate above the 
needle in a right line in a plane parallel to 
the plane of the needle, a looper carrying 
arm pivotally mounted upon the forward 
end of the slide to oscillate in a plane at 
right angles to the plane of the needle, a go 
rock shaft, connections between the rock 
shaft and the arm for oscillating the arm 

to move the free end of the arm across the 
plane of the needle, means for actuating the 
rock shaft, and means for actuating the slide 85 
to move the free end of the arm across the 
path of the needle. 

8. A chain stitch shoe sewing machine, 
having, in combination, a curved hook 
needle, a looper, a thread arm, and meeha- 90 
nism for actuating the looper comprising a 
slide mounted to reciprocate above the 
needle in a plane parallel to the plane of the 
needle, an arm pivotally mounted upoYi the 
forward end of the slide to oscillate in a 95 
plane al right angles to the plane of the 
needle and having its ends projecting above 
and below the slide, means for securing the 
looper to the lower end of the arm, a rock 
shaft arranged ,parallel with the slide, an 100 
arm at the forward end of the rock shaft, 
connections between the arm on the rock 
shaft and the upper end of the looper carry¬ 
ing arm for oscillating the looper carrying 
arm, means for oscillating the rock shaft, 105 
and means for actuating the slide. 

9 . A shoe sewing machine, having, in com¬ 
bination. stitch forming devices including a 
curved hook needle, a feed slide, a curved 
awl, an awl carrier mounted to oscillate on no 
the feed slide, a lever mounted on the feed 
slide to oscillate and move longitudinally, 

a link connecting the free end of the lever 
and the awl carrier, a cam-actuated bell 
crank lever, and a connection between the 115 
free end of the hell crank lever and said 
sliding and oscillating lever permitting 
movement of the sliding and oscillating le¬ 
ver in the direction of feed. 

10 . A chain stitch shoe sewing machine, ^9 
having, in combination, a curved hook 
needle, a looper, and a curved awl movable 
about an axis eccentric to the needle in a 
path of smaller radios than i!ni ,,f tin* 
needle. 

11. A chain stitch shoo sewing machine, 
having, in combination, a curved hook 
needle, a looper, n curved awl movable about 
an axis eccentric to the needle in a path of 
smaller radius than I hat of the needle and 
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box 92 surrounding the slide, and provided 
with inclines between which and the edges 
of the slide, clntch rolls 93 are located. 
Coiled springs 94 seated in recesses in the 
5 clutch box act upon the rolls and tend to 
hold them in clutching position against the 
inclines and the adjacent sides of the slide. 
The inclines on the clutch box are so ar¬ 
ranged that during the rearward movement 
10 of the clutch,box the slide is gripped by the 
clutch rolls and the slide is retracted. For 
actuating the clutch box a cam actuated 
lever 95 is provided, the lower end of which 
is connected with the clutch box by a link 
15 9G. To positively release the welt guide 
slide from the clutch rolls 93 during the for¬ 
ward movement of the clutch box, and pref¬ 
erably before the welt guide contacts with 
the shoe, stationary pins 97 are provided 
20 which enter holes in the clutch hox as it 
* reaches the limit of its forward movement, 
and positively force the clutch rolls 93 back- 
wardly against the tension of the springs 94. 

It is customary in welt shoe sewing ma¬ 
rs chines to provide means for adjusting the 
welt guide on its carrier toward and from 
the path of the needle, so as to bring the 
grooves of. different styles of welt into 
proper position. To secure this result, the 
30 welt guide of the machine illustrated in the 
drawings is secured to its carrying arm by 
means of a pivot pin 98 passing through a 
slot in the arm, and by a stud 99 passing 
through the arm and provided with an ec- 
35 centric portion engaging the welt guide. 

To lock the back rest slide 78 and the 
welt guide slide 87 in their forward po¬ 
sitions at the proper timfes during the opera¬ 
tion of the machine, the machine illustrated 
40 in the drawings is provided with an im¬ 
proved mechanism which is strong and du¬ 
rable, and which acts with certainty to lock 
the slides precisely in the positions to which 
they are moved while the slides are un- 
4ft locked. This mechanism comprises clutch 
rolls which are arranged to engage suitable 
friction surfaces on the slides; and which 
are supported by inclines on a member 
which is movable from a position in which 
00 the rolls are tint of engagement with the 
slides to a position in which the rolls arq 
clutched between the slides and the inclines 
**n the movable member. These clutch r 6 lrs, 
together with their supporting member, 
06 constitute friction clutches which are ex¬ 
tremely sensitive in operation, and which 
lock tne slides securely in position without 
liability of any lost.motion or any derange¬ 
ment of breakage of the parts. The clutch 
60 rolls are indicated at 103 and 104, and are 
arranged to engage- respectively the lower 
and upper sides or the welt guide and back 
rest slides. The rolls are arranged in the 
same ^vertical plane and are fitted loosely in 
66 vertfe*! slots in-the frame of the machine. 


The supporting member for the rolls is in 
the form of a wedge indicated at 105, one 
incline surface of the wedge engaging one 
roll and the other incline surface engaging 
the other roll. The wedge 105 is pivotally 70 
connected at its rear end to the vertical arm 
of a bell crank lever 106, the horizontal arm 
of which is provided with a roll engaging a 
cam on the cam shaft. The bell crank lever 
is actuated by the cam to withdraw the 75 
wedge to unlock the slides and the wedge is 
moved in a direction to lock the slides by 
means of a coiled spring 107 connected at 
one end to the frame of the machine, and at 
the other end to the bell crank lever 106. $q 

The machine illustrated in the drawings, 
while adapted for welted work, can also he 
used for turned shoes, a suitable back gage 
of usual construction being substituted for 
the welt guide, as will be readily under- 45 
stood by tnose skilled in the art. In such 
case, the slide 87 will be a back gage slide 
instead of a welt guide slide, and in fact the 
slide of welt sewing machines corresponding 
to thf slide 87 of the machine illustrated in 90 
the drawings is often termed a back gage 
slide. Accordingly, in certain of the claims 
the term “ back gage slide ” is used to desig¬ 
nate the slide 87. 

The tension devices of the machine illus- 95 
trated in the drawings are of well known 
construction, and comprise a tension wheel 

108 at the rear of the machine, a brake disk 

109 fast upon the shaft of the tension wheel, 

a friction brake shoe 110 bearing upon the 100 
periphery of the brake disk, a pivoted lever 
111 to one end of which the brake shoe is 
connected, and a spring pressed rod 112 con¬ 
nected to the other end of the lever. For 
releasing the tension by a backward rotation 105 
of the cam shaft when a shoe is to be re¬ 
moved from the machine, the usual throw- 
off arm 113 is provided, mounted upon the 
upper end of a bell crank lever 114. To the 
horizontal arm of this bell crank lever is \\q 
pivotally connected the upper end of a rdd 
115 which extends downwardly through a 
hole in the end of the brake shoe carrying 
lever 111 and is provided with an adjustable 
nmt 116 arranged to engage the brake shoe 1 x 6 
carrying lever to move the brake shoe from 
the friction disk. The rod 115 is pressed up¬ 
wardly by means of a coiled spring 117. 

The heating devices of the machine, illus¬ 
trated only in part, comprise a steam pas- no 
sage way 118 in the bracket supporting the 
tension wheel, a vertical steam passage way 
119 in the frame of the machine adjacent 
the looper mechanism, and a plate 120 pro¬ 
jecting forwardly from the head of the ma- xs§ 
chine at one side of the main and auxiliary 
takeup levers. This pljite 120 is secured to 
the head of the machine so as to be capable 
of lateral adjustment by means of screwB 121 
passing through a slotted flange of the plate/ xso 
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means for adjusting the axis of the awl 
transversely. 

12 . A chain stitch shoe sewing machine, 
having, in combination, a, curved hook 
needle, a curved awl mounted to move about 
an axis fixed with relation to the needle dur¬ 
ing the operation of the machine, and means 
for adjusting the axis of the awl trans¬ 
versely. 

14 .. An inseam shoe sewing machine, hav¬ 
ing. in combination, stitch forming devices 
including a curved hook needle, a feed slide, 
a channel guide lever carrying the channel 


guide pivotally mounted upon the feed slide, 
and mechanism for oscillating the channel 15 
guide lever comprising, a segment meshing 
with the channel guide lever, a rock shaft to 
which the segment is secured, mounted in 
stationary bearings, and a cam actuated arm 
secured to the rock shaft. 20 

In testimony whereof I affix my signature, 
in presence of two witnesses. 

ANDREW EPPLER. 

Witnesses: 

Eked (). Fisii, 

Annie C. Richardson. 


Cople* Of thti patent may be obtained for five cent* each, by addressing the “Commissioner A Patents. 

Washington, D. C. M 
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313 Mail Division, 

Feb. 20, 1912, 
l . fc?. Patent OHiee. 


Serial No. 083,087 Paper No. 1. 
App'n Filed Mar. 11, 1912. 
Petition. 


To The Commissioner of Patents: 

Your petitioner, Andrew Eppler, a citizen of the United States, 
and resident of Lynn, in the County of Essex, State of Massachusetts, 
whose post-ofliee add reus is No. 15 Eastern Avenue, Lvnn, Massa¬ 
chusetts, prays that Letters Patent may lie granted to him for the 
Improvements in Back Best and Back Cage or Welt Guide Mecha¬ 
nisms for Shoe Sewing Machines, set forth in the annexed specifica¬ 
tion, the same being a division of an application Serial No. 447,542, 
tiled August 8th, 1908; and he lierebv appoints Benjamin Phillips, 
Horace Van Everen, Fred O. Fish, Ira L. Fish, Alfred II. Hildreth 
and Warren O. Ogden, copartners under the firm name of Phillips, 
\ an Everen & I* ish, doing business in Boston, in the Commonwealth 
of Massachusetts, his Attorneys, with full power of sulistitution and 
revocation, to sign the drawings, to prosecute this application, to 
make alterations and amendments therein, to receive the Patent, 
and to transact all business in the Patent OHiee in connection there¬ 
with. 


Signed at Beverly in the County of Essex and State of Massa¬ 
chusetts, this 21st dav of February, 1912. 

ANDREW EPPLER. 


21-1 Specification. 

To All Whom It May Concern: 

Be it known that I, Andrew Eppler, a citizen of the United 
States, residing at Lynn, in the County of Essex, and State of 
Massachusetts, have invented certain Improvements in Back 
Rest and Back Gage or Welt Guide Mechanisms, of which the 
following description in connection with the accompanying 
drawings is a specification, like reference characters on the 
drawings indicating like parts in the several figures:— 

The present invention relates to welt shoe sewing 
machines and more particularly to improvements in hack rest 
and back gage or welt guide mechanisms for such machines. 


< 
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It is desirable in welt shoe sewing machines that 
° the welt guide move toward and from the shoe in a path sub¬ 
stantially concentric with that of the needle in order that 
the groo\e in the welt may he brought into the path of the 
needle regardless of the thickness of the material being oper¬ 
ated upon. To secure this result it has been proposed to 

mount the welt guide to move in a path concentric with the 
axis 

of the needle. This movement is, however, objections/ in that 
the welt guide in moving towards the shoe sometimes strikes 
upon the top of a lasting tack and is therebv held awav from 
the shoe. 

15 One object of the present invention is to provide an 

improved welt guide mechanism by which the groove in the 
welt 

may he brought into the path of the needle in a certain and 
reliable manner regardless of the thickness of the material be¬ 
ing operated upon. In accordance with this object a feature 
of 

20 the present invention contemplates mounting the welt guide so 
that it moves towards and from the shoe in a path of greater 

215 

radius than that of the needle but in a path which is substan¬ 
tially tangent to that of the needle at the point where the welt 
guide engages the work. 

[Matter enclosed between rules erased in copy.] 

An 

[A further]* A object of the invention is to produce an 
improved mechanism for yieldingly supporting the back rest 
slide 

which is lighter and (juicker acting than the construction here¬ 
tofore employed and in which the force by which the slide is 
supported may be readily adjusted but which is unchanged by 
the 

d0 movement of the back rest. A further object of the invention 
is to produce an improved mechanism for locking the back rest 
and welt guide slides in their forward positions which is 
strong and durable and which acts with certainty to lock the 
slides precisely in the positions to which they are moved. 

Still another object of the invention is to produce 
5 an improved mechanism for actuating the welt guide slide by 
which the welt guide can be retracted accurately and with cer- 


[* Words and figures enclosed in brackets erased in copy.] 
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taint} to the desired extent during each cycle of operations of 
the maohme. \\ ith the above objects in view further features 
of the invention consists of certain constructions, arrangements 
W and combinations of parts, the advantages of which will be 

tion° US ^ ° ne f,kilIed in the art from the following descrip- 

In the accompanying drawings illustrating the invention in 
the best form at present known to the inventor. Fig. 1 
is a view in front elevation of a portion of a welt sewing ma¬ 
chine embodying the invention; Fig. 2 is a view in side eleva¬ 
tion of the mechanism illustrated in Fig. 1; Fig. 3 is a view 
in side elevation of the machine looking from the left; Fig 
4 is a detail sectional plan view illustrating particularly the 
back rest slide and its actuating arm; Fig. 5 is a detail view 


15 
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illustrating in side elevation the mechanism for retracting 
the welt guide slide and also illustrating in dotted lines the 
clutch mechanism for locking both the welt guide slide and the 
back rest slide; Fig. 6 is a detail sectional view taken on the 
line b-b of tig. o; and Fig. 7 is a detail sectional view 
taken on the line <-< of Fig. 5. 

The machine illustrated in the drawings is provided 
with a curved hook needle, a needle guide, a iooper, a thread 
arm, a take-up, a channel guide, a welt guide, a back rest, 

* ,U back rest, and welt guide slides, and a tension device, all 

having the same construction, arrangement and mode of opera¬ 
tion 1 

as the corres|K>nding parts of (lie welt sewing machine dis- 
i, ! n .. s pending application, Ser. No. 

2, filed August 8, 1908, of which the present applies- 
^ ion is a diMsion. I* or a full and complete description of 

the parts not fully descril)ed herein, reference may lie had to 
said application. 

The welt guide in the machine iIllustrated in the 
drawings is indicated at 1. In order that the groove of the 

in 4 k !T y , 1)0 into t,)e l )a th of the needle regardless of 

10 the thickness of the material being operated upon the 

welt 

Fer C. guide [in the present invention]* is mounted so 
that it moves 

toward? and from the shoe in a path of greater radius than 
that of the needle but in a path which is substantially tangent 
_ to that of the needle at the point, where the welt guide engages 
lo the work. In the construction illustrated in the drawings 
this result is secured by mounting the welt guide upon the welt 
guide carrying arm 2 and pivoting this arm in front of and 
above the needle substantially diametrically opposite the point 
at which the welt guide engages the work. By so mounting 
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20 welt guide, it moves towards and from the work in a path of 
greater radius than that of the needle, so that it engages the 
lasting tacks laterally and bends them over, instead of resting 
upon the heads of the tacks. When in close proximity to the 
shoe, however, the welt guide is moving in substantially the 
2o same path as the needle, so that the groove in the welt is not 
displaced to any appreciable extent by variations in the thick¬ 
ness of the material operated upon. The welt guide is moved 
toward and from the shoe at the proper times during the opera¬ 
tion of the machine by means of a link 3, a welt guide slide 
30 4 which is connected with the welt guide carrying arm 2 by 

the link 3, a spring which acts to force the welt guide slide 
forward, and a cam actuated clutch mechanism which retracts 
the slide. The spring for forcing the welt guide slide for¬ 
ward is indicated at 5. This spring is coiled around a stud 
0 provided with an adjustable cap disc 7 to which one end of 
5 the spring is secured. The other end of the spring extends 
upwardly and bears against a pin 8 projecting from the welt 
guide slide. The cam actuated clutch mechanism for retract¬ 
ing the slide comprises a clutch l>ox 0 surrounding the slide, 
and provided with inclines l>etween which and the edges of the 
10 slide, clutch rolls 10 are located. Coiled springs 11 seated 
in recesses in the clutch box act upon the rolls and tend to 
hold them in clutching position against the inclines and the 
adjacent sides of the slide. The inclines on the clutch box 

are so arranged that during the rearward movement of the 
clutch 

15 box the slide is gripped by the clutch rolls and the slide is 
retracted. For actuating the clutch box a earn actuated lever 
12 is provided, the lower end of which is connected with the 
clutch lx>x by a link 13. To positively release the welt guide 

218 

slide from the clutch rolls 10 during the forward movement of 
20 the clutch box, and preferably before the welt guide contacts 
with the shoe, stationary pins 14 are provided which enter 
holes in the clutch l)ox as it reaches the limit of its forward 
movement, and positively force the clutch rolls 10 backwardly 
against the tension of the springs 11. 

25 It is customary in welt shoe sewing machines to 

provide means for adjusting the welt guide on its carrier 
towards and from the path of the needle, so as to bring the 
grooves of different styles of welt into proper position. To 
secure this result, the welt guide of the machine illustrated 
30 in the drawings is secured to its carrying arm by means of a 
pivot pin 15 passing through a slot in the arm, and by a stud 
16 passing through the arm and provided with an eccentric 
portion engaging the welt guide. 

The back rest of the machine illustrated in the 
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drawing) is indicated at. 17. and the hack rest slide at 18 
these parts being constructed and arranged as in prior raa- 

^ I rest n ^ ,OV0< ^ n,eo ^ ian * srn ^ or yieldingly supporting the back 

slide is, however, provided, which mechanism is much lighter 

and quicker acting than the construction commonly used 
which v ’ 

comprises a rack and pinion and a clock spring. Another 
advantage of this improved mechanism is that it permits the 
use of a spring which can l>e easily adjusted, and a spring of 
such length that the movement of the hack rest does not 
appreciably change the tension of the spring. This mechanism 
for yieldingly supporting the back rest comprises a horizontal 
arm l.», the free end of which enters a slot in the back rest 
and engages a roller ‘20 mounted therein, and the other end of 
which is pivotally mounted upon a vertical pivot 21. A long 
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coiled spiing 22 surrounds the pivot 21, and is connected at 
its lower end to the arm 10, and at its upper end to a plate or 
disc 2.* secured to the upper end of the pivot, so as to be 
capable of adjustment to vary the tension of the spring. The 
< isc 2.>2 is secured in adjusted position by a clamping screw 
j passing through the disc and screwing into the pivot The 
hack rest is intermittently locked against backward movement 
by mechanism hereinafter described. 

lo lock the back rest slide 18 and the welt guide 
slide 4 in their forward positions at the proper times during 
the operation of the inaehine, the machine illustrated in the 

drawings is provided with an improved mechanism which is 
strong 

and durable, and which acts with certainty to lock the slides 
precisely in the positions to which they are moved while the 
slides are unlocked. This mechanism comprises clutch rolls 
which are arranged to engage suitable friction surfaces on 
the slides, and which are supported by inclines on a memlier 
which is movable from a position in which the rolls are out of 
engagement with the slides to a position in which the rolls 
are clutched lietween the slides and the inclines on the mova¬ 
ble member. These clutch rolls, together with their support¬ 
ing meml»er, constitute friction clutches which are extremely 
sensitive in operation, and which lock the slides securely in ' 
position without liability of any lost motion or any derange¬ 
ment or breakage of the parts. The clutch rolls are indicat¬ 
ed at 2o and 2b, and are arranged to engage respectively the 
lower and upper sides of the welt guide and back rest slides 
1 he rolls are arranged in the same vertical plane and are 
htted loosely in vertical slots in the frame of the machine 
The supporting member for the rolls is in the form of a wedge 
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indicated at 2 *, one incline surface of the wedge engaging one 
roll and the other incline surface engaging the other roll. 

1 he wedge 27 is pivotally connected at its rear end to the 
20 vertical arm of a bell crank lever 28, the horizontal arm of 
which is provided with a roll engaging a cam on the cam shaft. 

he hell crank lever is actuated by the cam to withdraw the 
wedge to unlock the slides and the'wedge is moved in a direc¬ 
tion to lock the slides by means of a coiled spring 29 connect- 
2 » ed at one end to the frame of the machine, and at the other 
end to the hell crank lever 28. 

The machine illustrated in the drawings, while 
adapted for welted work, can also he used for turned shoes, a 
suitable back gage of usual construction being substituted 
Jit) for the welt guide, as will he readilv undersU>od by those 
skilled in the art. In such case, the slide 4 will be a 
back gage slide instead of a welt guide slide, mid in fact 
the slide of welt sewing machines corresponding to the slide 
4 of the machine illustrated in the drawings is often termed 
a back gage slide. Accordingly, in certain of the claims 
5 the term “back gage slide’' is used to designated the slide 4. 
The invention is not limited to the details of con¬ 
struction, arrangement and mode of operation of the illustrated 
embodiment but may be embodied in other forms within the 


scope 

of the claims. 

10 Having explained the nature and object of the in¬ 
vention and having specifically descrilied one form of the 
mechanism in which it may be embodied, what is claimed is: 
■-*-1 1. An inseam shoe sewing machine having, in combina- 

movable toward and from the shoe 


Per A. 


ii ii 


ii ii 


2. An 


tion, a work rest slide A , a clutch roll for locking the 
against backward movement 

slide A , a supporting member for the roll, and means 

the slide against backward movement 
for actuating said member to lock A and unlock the 
slide. 

inseam shoe sewing machine having, in combination, a 

movable toward and from the shoe 


Per A. work rest slide A provided with a longitudinal friction 

and lock the slide against backward movement 

surface, a clutch roll to engage said surface, A and 

the slide against backward movement 
mechanism co-operating with the roll to lock A and 
unlock the slide. 

8. An inseam sewing machine having, in combination, a work 

Per A. slide movable toward and from the shoe 

Per B. rest A provided with a longitudinal friction surface, a 

locking mechanism comprising a clutch roll engaging 
and locking the slide against backward movement 

said surface, A a member [engaging and supporting 
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engaging and supporting the roll 

the roll and]* provided with a surface A inclined to 
said friction surface, and means for moving said mem- 
l>er to release the roll and the slide intermittently in the operation 
of the sewing machine. 

4. An inseam sewing machine having, in combination, a back 
gage slide, a back rest slide, clutch rolls for locking the slides, sup¬ 
porting members for the rolls, and means for actuating said mem¬ 
bers to lock and unlock the slides. 

5. An inseam sewing machine having, in combination, a back 
gage slide and a back rest slide provided with longitudinal friction 

surfaces, dutch rolls to engage said sufracee, and 

Per H. mechanism co-operating with the rolls to lock and un¬ 
lock said slides. 

6. An inseam shoe sewing machine having, in combination, 
stitch forming devices, a hark rest, a hack rest slide, an arm lo¬ 
cated in a horizontal plane having one end in engagement with the 
slide and the other end mounted to turn about a vertical axis, and 
an actuating spring coiled around the axis of the arm and acting 

on the arm to impart forward movement to the slide. 

222 7. An inseam shoe sewing machine having, in combina¬ 

tion, stitch forming devices, a Imck rest slide, a back gage 
slide, a clutch roll for locking each slide, a wedge movable between 
the rolls, and means for actuating the wedge to lock and unlock the 
slides. 

Canceled Per 0. 


8. An inseam shoe sewing machine having, in combination, stitch 
forming devices including a curved hook needle, a back gage slide, 
and mechanism for retracting said slide comprising a clutch box 
surrounding the slide and provided with roll-clutching inclines, 
clutch rolls mounted in the box and arranged to be gripped be 
tween the inclines and the slide, mechanism for reciprocating the 
clutch box to retract the slide, and a spring for advancing the slide. 

[Matter enclosed between rules erased in copy.] 

8 [9J*. An inseam shoe sewing machine having, in combination, 
stitch forming devices including a curved hook needle, a back gage 
slide, and mechanism for retracting said slide comprising a clutch 
box surrounding the slide and provided with roll-clutching inclines, 
clutch rolls mounted in the box and arranged to be gripped between 
the inclines and the slide, mechanism for reciprocating the clutch 
box to retract the slide, a spring for advancing the slide, and fixed 
stops to engage the rolls during the return movement of the clutch 
box. 

9 [10]*. An inseam shoe sewing machine having in combina- 


(•Words and figures enclosed in brackets erased in copy.] 
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tion, a back gage slide and a bock rest slide provided with longi- 
tudinal friction surfaces, friction clutch members to 
i er U. engage said surfaces, and a wedge movable into [and 

out of]* a position between said clutch members to 
lock [and unlock]* said slides. 

Insert C l .> 

C. M. S./M. B. 


223 In testimony whereof I have signed my name to this 
specification m the presence „f two subscribing witnesses. 

ANDREW EPPLER. 

Witnesses: 

CHESTER E. ROGERS. 

LAURA M. GOODRIDGE. 

Oath. 

Commonwealth of Massachusetts, 

County of Essex, ss: 

I, Andrew Eppler, the above-named petitioner, lieing duly sworn 
depose and say that I am a citizen of the United States and*resident 
of Lynn, in the County of Essex, and State of Massachusetts: that 
verily believe myself to be the original, lirst and sole inventor of 
the Improvements in Back Best and Back Gage or Welt Guide 
Mechanisms descrilied and claimed in the annexed siiecification 
which is a division from an application Serial No. 447,542, tiled by 
me August 8th, 1908, for Improvements in Shoe Sewing Machines; 
til fit I do not know and do not Ixdicvo that the same w r as over known 
or used l>efore my invention or discovery thereof; that the inven¬ 
tion has not been patented to me or to others with my knowledge 
or consent, in the l nited States or in any country foreign thereto 
more than two years prior to said application or on an application 
for a patent filed in any country foreign to the United States 
2l4 by me or mv legal representatives or assigns more than twelve 
months prior to said application; that to the l>est of my 
knowledge and belief the invention was not in public use or on sale 
in the l nited States nor dcscrilied in any printed publication or 
patent in the United States or in any country foreign thereto 
l>efore my invention or discovery thereof or more than two years 
prior to said application; and that prior to said application Serial 
No. 447,542, no application for a patent for said invention has been 
filed by me or my legal represent at ives or assigns in any country 
foreign to the United States. 

ANDREW EPPLER. 


[•Words and fijnires enclosed in brackets erased In copy.] 

19—3169a 
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Subscribed and sworn to before me at Beverly, Massachusetts, this 
21st day of February, 191*2. 

| SEAL.] CHESTER E. ROGERS, 

Notary Public. 

Note. —Here follow otlieial letter and reply respecting fee, of 
March 5th 1912, and March 9, 1912; and the drawing which are 
the same as those of the appended patent No. 1,142,L>7. 

225 Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

N. H. 


Pa|>er No. 2. 

All communications respecting this application should give the 
serial number, date of tiling, and title of invention. 

Department of the Interior, 

United States Patent Office, 

Washington, May 3, 1912. 
Mailed 


44 44 44 


Andrew Eppler, c/o Phillips, Van Everen & Fish, 53 State street, 
Boston, Mass.: 

Please tind below a communication from the Examiner in charge 
of your application of #683,087, tiled March 11, 1912; Back Rest 
and Back Gage <fcc. 

E. B. MOORE, 
Commissioner of Patents. 


Line 5, page 3, the words means of should be inserted after the 
word “by”. 

Claims 1, 2 and 3 are rejected in view of patents to 

Plant, 940,053, Nov. 16, 1909; Sewing Shoes 175 

Plant, 940,724, Nov. 23, 1909; “ “ 174 

It is old as shown by the Plant patents, above cited, to use clutch 
rolls to engage a friction surface of the back gauge slide, and lock 
the same. 

Claims 4, 5, 7 and 10 are rejected in view of the Plant patents 
above cited and patent to 

Greenwood, (Eng.) 23,819, Oct. 31, 1902; Sewing Shoes 161 

Patent to Green wood shows a wedge 32 which engages both the 
welt guide and back rest slides and frictionally locks the same. It 
being old, as shown in the Plant patents, to employ clutch rolls to 
lock a slide against backward movement, it would call for nothing 
more than the skill of the ordinary mechanic to employ clutch rolls 
in connection with the Greenwood locking device. Further than 
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this, the Greenwood locking device is thought to be the full equiva¬ 
lent of the locking device claimed. 

Claim 8 is rejected in view of patent to 


French et al. 781,590, Jan. 31, 1905; 
E. W. A. 


Sewing Shoes 179. 

C. O. DURAS, 

Act’ g Ex. 


220 Mail Room, 
Jun- 25, 1912, 

U. S. Patent Office. 


U. S. Patent Office, 
Jun- 20, 1912. 
Div. XXIV. 


Serial No. 083,087, Paper No. —. 


Amend’t A A* Affidavit. 


Filed June 25, 1912. 
Paper No. 3. 
Amendment . 

United States Patent Office. 


Room No. 144. 


Andrew Eppler. Back Rest and Back Gage, etc. Filed March 11 

1912. Serial No. 683,087. 


Hon. Commissioner of Patents: 


This application is amended as follows:— 

V Cl aim 1, line 2, after “slide’, first occurrence, insert—( movable 
toward and from the shoe —) 

yhine 2, after “slide’, second occurrence, insert—( against hack- 
ward mo veme n t —) 

VEine 4> after lock insert— (the, slide against backward move- 
men t —) 


VClaim 2, line 2, after “slide" insert— (movable toward and from 
the shoe —) 

VLine J, after “surface insert— (and lock the slide against back - 
ward movement —) 

VLine J, after lock insert— (the slide against backward move¬ 
ment —) 

yClaim S, line 2, after " work-rest" insert— (movable toward and 
f rom the shoe —) 

\/Line J, after “surface" insert— (and locking the slide against 
backu'ard movement —) 

ySame line, cancel “engaging and supporting the roll and" 

yLine 5, after “surface", second occurrence, insert— (engaaina 
and supporting the roll^-) 
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Remarks. 


227 


1 , *,** tuiu o mm presented are the same as claims 8, 
{ \ ** t ie application of Henry Briggs. Serial No. 

44,828, filed No\ember 24, 190b, ami it is requested that an interior- 
ence proceeding Iks instituted between this application and the said 
Briggs application. 

Respectfully submitted, 

PHILLIPS, VAN EVEREN & FISH, 

£ ^ Attorney* /or Andrew Eppler. 


228 Mail Room, ^ 

Jun-25, 1912, 

U. S. Patent Ollice. 

Affidavit under Rule 75. 

Commonwealth of Massachusetts. 

County of Essex, ss: 

Andrew Eppler, lieing duly sworn, de|>oses and says: 
lhat he is the applicant who filed an application* for letters Pat- 
ent of the l mted States on March 11, 1911, Serial No. 633,087, 
« 18 a f ] , l' ision of »»* l»ri<>r application filed August 

nw-’ kS ^ a 1^7* (an< l u } w liieh application Serial No. 

’ *. claims 1, 2, 3, 4, .>, 7 and 10 have l>een rejected 

oTIJk?'. rl ^ ?",T 1>a,cn ‘ No - W0.724, grunted November 
‘ «i V rhonias (,.J‘lmit for a Sowing Machine, on an applica- 
tion hied April 1,. 190,, and l mted States Letters Patent No 940,- 
053, granted November 10, 1909 to Thomas (i. Plant for a Sewing 
Machine, on an application filed January 29, 1908; 

That lK>f..re the date April 17, l!»07 lie,' Andrew Eppler, had eom- 

S\o !«o ^ nir >\ <«**«•! in said application 

Serial No 68.»,08/ ami particularly recited in claims 1, 2, 3, 4 5 7 

and 10 thereof, and that he had eml)o<lied the invention recited in 

si d claims in a full size operative machine for sewing the inseams of 

SSe.f , Mn«lm“V tl,0 | P "i U>Rra,,h ,f«™>panying this affidavit and 
marked Andrew Eppler. Inscum Shoe Sewinir Machine” is an ac- 

<>f " , 1 e Sili<l machine as it was constructed prior to 
Aprd 1/, 190.. except that the hand wheel on the cam shaft has l<een 
removed, and the plate covering the locking devices for the Wl- 

rost a " d e ^f' ide sli<, ° Ls <o show the construction of «.id 

“ ! * ,.„,L ha ‘. t | l ' C s,lid . n,a< 'i ,in 1 e '‘oniprised a welt guide slide indi- 

<atcd at 4, a work or back rest, slide 18, clutch rolL 25 and ‘>6 

Wk h l er ®“ rran « ed . 'o engage friction surfa.es on the weit guide and 
;;' Klw respectively, a supporting member 27 for the rolls in 
tlie form of a w edge, one inclined surface of which engaged one roll, 
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and the other inclined surface of which engaged the other roll, and a 
<•1111 actuated lever 28 pivotally connected with the wedge, which 
lever was actuated to withdraw the wedge to unlock the slides and to 

adwince the wedge to lock the slides in timed relation to the other 
parts of the machine. 

That prior to the date April 17, 1SM17, the said machine was used 
in sewing the inscains of shoes. 

That he does not know and does not believe that the invention has 
>cen in public use or on sale in this or anv foreign country for more 

than two years prior to his application, and that he has never aban¬ 
doned the invention. 

ANDREW EPPLER. 

Subscribed and sworn to before me this 21st day of June 19P> 
L seal -J CHESTER E. ROGERS, ' 

* Notary Public . 

Note.—H ere follow interference card, and the declaration of in- 
ifihRl) ^ W 1K 1 18 t le 6411110 as t,lat in tIle interference file, Ex- 


230 l>iv. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.” 

N. II. 

Paper No. 0. 

All communications reflecting this application should give the 
senal number, date ol filing, and title of invention. 

Department of the Interior, 

United States Patent Office, 
Washington, November 22, 1912. 
Mailed “ “ ** 

^'f'bMoii < /0 l ll ' lli|IS ’ Va " Everen & E 'sb, 53 State street, 

Please find below a communication from the Examiner in charge 
of your application #(>8.3,087, tiled March 11, 1012- Rack Rest and 
Back Gage or Welt Guide Mechanisms. ’ ““ 

E. R. MOORE, 
Commissioner of Patents. 

Interference number 35,083, having leen decided favorably to an- 
K^aSaZwed’ 4 UIUl 5 co,,, ^ isin « ,he issl * of said interfer- 

thewS‘W’' m 3 ’ the " 0ld slU,€ has eviden,I - v ljeen omitted after 

In line 5, claim 5, the word “slide” should evidently read glides. 

* 
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Claims < and 10 stand rejected on the patent to Greenwood, et al., 
of record. 

Claim K stands rejected on patent to French et al., of record. 

1 he case awaits action with n*spect to the above mentioned rejected 
claims in response to ollice letter of May 3, 1012. 

C. O. DUKAS, 

Act'g Ex. 

J. F. II. 


231 Application Room, 
Dec. 10, 1012, 

U. S. Patent Ollice. 


U. S. Patent Ollice, 
Dec. 20, 1012. 
Div. XXIV. 


Serial No. 683,087, Paper No. 7. 
Am’d’t B. 


Filed Dee. 19, 1912. 
Paper No. 7, 
Amendment. 

United States Patent Office. 


Room 144. 

Andrew Eppler. Back Rest and Back Gage or Welt Guide Mech¬ 
anisms. Serial No. 683,087. Filed March 11, 1912. 

Hon. Commissioner of Patents: 

Response to Office Action dated November 22, 1912. 

This application is amended as follows: 

VClaim A, line 2, after "rest" insert— (slide—). 

VClaim J, line J, change "slide” to —(slides)_. 

Remarks. 


Claims i and 10 are not anticipated in the British patent to 
< .reenwood. Each of these claims calls for a construction including 
friction clutch members in addition to the slides in combination 
nith a "edge which is moved between the clutch members. In the 
(.reenwood construction apparently the upper surfaces of the rear 
ends of the s ides are leveled to co-o|>erate directly with a recipro¬ 
cating pm which is pushed down lietween the slides. This con¬ 
struction ls not described, but is apparently indicated in Figs 1 and 

;Jr„ n LT nt ’ h r cver ; not dolose 

friction clutch members which are a.-tuated by a wedge to engage 
the slides. Furthermore, a* regards claim 7, which is specific to the 
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t clutch rolls, this claim should he allowed for the reason that 
^ certain resj>ects it is more specific than some of the issues 
of the interference which was decided in applicant’s favor. 

Claim 8 is not anticipated in the patent to French and Meyer be- 
<ause it calls for a construction which is*simpler, more compact, and 
more efficient- than that of the French and Meyer patent. Perhaps 
the principal distinction brought out in the claim is that the clutch 
. x surrounds the slide instead of being mounted on a separate 
pivoted link as in the French and Meyer construction. The 
primary object of using a roller clutch l>ox to retract the welt guide 
slide is to secure delicacy and certainty of operation. Obviously 
the applicants mechanism is much letter suited to the attainment 
of this object than the construction of the French and Meyer patent. 
Respectfully submitted, 

PHILLIPS VAN EVEREN & FISH, 

F O F /II Attorneys for Andrew Eppler. 

December 17, 1912. 


288 


Div. 24, Room 144. 


Address only “The Commissioner of 


Patents, Washington, 


D. C.” 


N. H. 

Paper No. 8. 

All communications respecting this application should give the 
serial numl-er. date of filing, and title of invention. 


Department of the Interior, 

United States Patent Office, 
Washington, February 14, 1913. 
Mailed “ ‘ “ “ 


Phillips, Van Everen & Fish, 53 State street, Boston, Mass. 

Please find lielow a communication from the Examiner in charge 
of the application of Andrew Eppler, #083,087, filed March 11, 

Back Re>t and Back Oage or \\ elt Guide Mechanisms 

E. B. MOORE, 
Commissioner of Patents. 


The amendment of December 19, 1912 ha* l»een incorporated 
Haim 8 is rejected as defining nothing patentable over the French 
et ah, construction, of record. 


J. F. H. 


JNO. J. DARBY, 

Ex. 
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234 Mail Room, 

Feb. 6, 1914, 

U. S. Patent Office. 


U. S. Patent Office, 
Feb. 9, 1914, 
Div. XXIV. 


Serial No. 683,087, Paper No. 9. 

Amend’t C. 

Filed Feb. 6, 1914. 

Claims 10-11. 

Paper No. 9. 

Amendment. 

United States Patent Office. 

Room No. 144. 

Andrew Eppler. Back Rest and Back Gage or Welt r„;,]<> \r i 
an isms. Serial No. 683,087. FiffiCh it 1912 

Hon. Commissioner of Patents: 

Response to Office action dated Febn.arv 14, 1913 
I Ins application is amended as follows: ‘ 

\ a^ e ^ 0 t the specification, erase lines 4 to 2A inclusive 
VPa UnTi/ me A f urt ^r' and substitute— (An) — 

VCan«l Clafm 1 7> ™"' inv ™ fi »»" 

VRenumber Claims 9 and 10 as (8 and 9.) 

VAdd the following claims: 7 

C 1 . 10. An inseam shoe sew inn mnehino • 

lunation, stitch forming devices, a 1 mm k ’ rest ifidcr° m J 
K«Ke slide, clutch menders to engage and lo<-k tile -slides 
a wedge movable letween the dutch mem’ 

,, n to actuate g,id members to lock the alides mem ' 

,**? A ’i 11,1, J ,e, J ns for actuating the wetlge to 

lock and unlock the slides. ge to 

- -..nir'it^. rvr 

Pe , n 

,n<l * * P,in ' ! f ” wedge to loot. 2 
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Remarks . 


The claim rejected in the last official action has been canceled, 
llie two claims presented by this amendment are drawn on sub¬ 
stantially the same lines as original Claims 7 and 10. The scope of 
tiles© claims will 1* apparent upon inspection without further dis¬ 
cussion. Hie combinations recited in the two added claims are not 
disclosed in the references of record. 

Reconsideration and allowance of the application is requested. 

Respectfully submitted, 


February 5, 1914. 
F. O. F./R. 


PHILLIPS, VAN EVEREN & FISH, 

Attorneys for Andrew Eppler. 


236 


Div. 24, Room 144. 


Address only “The Commissioner of Patents, Washington D C ” 
and not any official by name. ; 

% 

Paper No. 10. 

All communications respecting this application should give the 
serial number, date of filing, title of invention, and name of the ap- 
plicant. r 

N. II. 

Department of the Interior, 
l nitei) States Patent Office, 

Washington, March 12, 1914. 
Mailed “ “ “ 

Phillips, Van Everen & Fish; 53 State street, Boston, Mass.: 

Please find below a communication from (lie Examiner in charge 

?oi‘o e n apl i , . o a '? n °, f D An . dr ® w E PP*er, #083,087, filed March 11, 
1912; Back Rest ami Back (iage or Welt Guide Mechanisms 

TIIOMAS EWING, 

Commissioner of Patents. 

The amendment of February 0, 1914, lias been incorporated. 

ioi,, "2 9 10 an '!, 11 are NeOed on putent to Plant, 947,401, .Ian. 25, 
1910; hewing Shoes (x 1,4) which appears to meet these claims 
when they are construed broadly as drawn. 

JFH ‘ JNO. J. DARBY, Ex. 


20—3169a 
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237 Div. 24, Room 144. 

Address only “The Commissioner of Patents, Washington, D. C.,” 
and not any official by name. 


Paper No. 11. 

All communications respecting this application should give the 
serial number, date of filing, title of invention and name of the ap¬ 
plicant. 

N. H. 


Department of the Interior, 

United States Patent Office, 

Washington, March 20, 1914. 
Mailed “ “ “ 


Phillips. Van Everen A' Fish, 


53 State street, Boston, Mass. 


Please find below a communication from Examiner in charge of 
the application of Andrew Eppler, #683,087, tiled March 11, 1912; 
Back Rest and Back Gage or Welt Guide Mechanisms. 

THOMAS EWING, 

Commissioner of Patents . 


Supplementing Office letter of March 12, 1914. 

Claim 9 is rejected and claims 10 and 11 are further rejected on 
the Patent to Hays, 902,880, Nov. 3, 1908; Sewing Shoes (158) 
which has recently been discovered. 


J. F. H. 


JNO. J. DARBY, Ex. 


238 Mail Room, 
Oct. 12, 1914, 

U. S. Patent Office. 


U. S. Patent Office, 
Oct. 13,1914, 
Div. XXIV. 


Serial No. 683,087, Paper No. 12. 


A mend't D. 

Filed Oct. 12, 1914. 

Paper No. 12. 

Amendment. 

United States Patent Office. 

Room 144. 

Andrew Eppler. Back Rest and Back Gage or Welt Guide Mechan¬ 
ism. Serial No. 683,087. Filed March 11, 1912. 

Hon. Commissioner of Patents: 

Response to Office actions dated March 12, 1914, and March 20 
1914. 

This application is amended as follows: 
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line *> erase out of" VLine 5, erase “and un- 

inSCr ‘ - ( '° af " mte 

members'tolook'the slidS^) “ membm " insert “C 0 “ e ‘ u “‘ e 

Remarks. 

< I aims 9, 10 and 11 have been amended to clearly distinguish 

Ma'r". h i e 2 r n !f M PI , an lf' 1 Hl , ! !lvs ’ ‘‘•'ed the Official actions of 
March 1-tli and March 20th. In neither the Plant nor the Havs 

»atcnt is any wedge shown which is moved into locking position 

between the clutch members. In both of these patents the clutch 

members are actuated by springs to lock the slides and are unlocked 

he eouivalem'tf ^r'* w 1 hieh ,he Examiner has taken to be 
me equnalent of applicant s wedge. 

This application is now believed to l*e in condition for allowance. 
Respectfully submitted, 

PHILLIPS, VAN EVEREN & FISH, 

October 10, 1914. Attorneys for Andrew Eppler. 

F. O. F./H. 

MI,™ allowance letter of November 12, 1914, mem- 
oianduin of fee and powers of attorney in the Eppler patent, at the 

' ,!it Class 112. Sewing Machines. 

Sewing Shoes. 

1912. 

Contents. 

Print, July 6, 1912. 

1. Application, 1 paper[s]*. 

2. Rejection, May 3, 1912. 

*3. Amend’t A & Affidavit, June 25, 1912 

4. Intf. Brief. 

5. Interference, Jul- 16, 1912. 

6. Rejection, Nov. 22, 1912. 

7. Am’d’t B, Dec. 19, 1912. 

8. Rejection, Feb. 14, 1913. 

9. Amend’t C, Feb. 6, 1914. 

10. Rejection, Mar. 12, 1914. 

11. Sup. Rej., Mar. 20, 1914. 

12. Amend t D, Oct. 12, 1914. 

13. Power of Attorney, by Assignee, May 6/16. 

14 ‘ “ “ “ “ “ Mar. 7, 1917. 

~ -- m ■ 

[* Words and figures enclosed in brackets erased in copy.] 
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UNITED STATES PATENT OFFICE. 


ANDREW EPPLER, OF LYNN, MASSACHUSETTS, ASSIGNOR TO UNITED SHOE MACHINERY 
COMPANY, OF PATERSON, NEW JERSEY, A CORPORATION OF NEW JERSEY. 

BACK-REST AND BACK-GAGE OR WELT-GUIDE MECHANISM. 

1,142,157. Specification of Letters Patent. Patented June 8, 1915. 

Original application filed August 8, 1908, Serial No. 447,542. Divided and this application filed March 11, 

1912. Serial No. 683,087. 


To all whom it may concern: 

Be it known that I, Andrew ErrLER, a 
citizen of the United States, residing at 
• Lynn, in the county of Essex and State of 
5 Massachusetts, have invented certain Im¬ 
provements in Back-Rest and Back-Gage or 
Welt-Guide Mechanisms, of which the fol¬ 
lowing description, in connection with the 
accompanying drawings, is a specification, 
10 like reference characters on the drawings in¬ 
dicating like parts in the several figures. 

The present invention relates to welt shoe 
sewing machines and more particularly to 
improvements in back rest and back gage or 
15 welt guide mechanisms for such machines. 

An object of the invention is to produce 
an improved mechanism for yieldingly sup¬ 
porting the back rest slide which is lighter 
and quicker acting than the construction 
20 heretofore employed and in which the force 
by which the slide is supported may be read¬ 
ily adjusted but which is unchanged by the 
movement of the back rest. 

A further object of the invention is to 
25 produce an improved mechanism for locking* 
the buck rest and welt guide slides in their 
forward positions which is strong and du¬ 
rable and which acts with certainty to lock 
the slides precisely in the positions to which 
30 they are moved. 

Still another object of the invention is to 
produce an improved mechanism for actuat¬ 
ing the welt guide slide by which the welt 
guide can be retracted accurately and with 
35 certainty to the desired extent during each 
cycle of operations of the machine. 

With the above objects in view' further 
features of the invention consist of certain 
constructions, arrangements and combina- 
40 tions of parks, the advantages of which will 
be obvious to one skilled in the art from the 
following description. 

In the accompanying drawings illustrat¬ 
ing the invention in the best form at present 
45 known to the inventor, Figure 1 is a view 
in front elevation of a portion of a welt 

I *V azo ;hine embodying the invention; 

be i view' in side elevation of the 

ge illustrated in Fig. 1; Fig. 3 is a 

or e elevation of the machine look¬ 
ed ie left; Fig. 4 is a detail sectional 

he 130 . illustrating particularly the back 
nd its actuating arm; Fig. 5 is a 
illustrating in side elevation the 


mechanism for retracting the’ welt guide 55 
slide and also illustrating in dotted lines the 
clutch mechanism for locking both the welt 
guide slide and the back rest slide; Fig. fi 
is a detail sectional view taken on the line 
6—6 of Fig. 5; and Fig. 7 is a detail sec- 60 
tional view taken on the Tine 7—7 of Fig. 5. 

The machine illustrated in the draw ings 
is provided with a^ curved hook needle, a 
needle guide, a looper, a thread arm, a take- 
up, a channel guide, a welt guide, a back 65 
rest, back rest and welt guide slides, and a 
tension device, all having the same construc¬ 
tion, arrangement and mode of operation as 
the corresponding parts of the welt sewing 
machine disclosed in the applicant's pending <o 
application, Ser. No. 447,542, filed Aug. 8, 
1008, of which the present application is a 
division. For a full and complete descrip¬ 
tion of the parts not fully described herein, 
reference may be had to said application. 76 

The welt guide in the machine illustrated 
in the drawings is indicated at 1. In order 
that the groove of the welt may be brought 
into the path of the needle regardless of the 
thickness of the material being operated 80 
upon, the welt guide is mounted so that it 
moves toward and from the shoe in a path 
of greater radius than that of the needle 
but in a path which is substantially tangent 
to that of the needle at the point where the 85 
welt guide engages the work. In the con¬ 
struction illustrated in the drawings this re¬ 
sult is secured by mounting the welt guide 
upon the welt guide carrying arm 2 and piv¬ 
oting this arm in front of and above the 90 
needle substantially diametrically opposite 
the point at which the welt guide engages 
the work. By so mounting the welt guide, 
it moves .toward and from the work in a 
path of greater radius than that of the nee- 95 
die, so that it engages the lasting tacks later¬ 
ally and bends them over, instead of resting 
upon the heads of the tacks. When in close 
proximity to the shoe, however, the welt 
guide is moving in substantially the same 100 
path as the needle, so that the ih ih. 

welt is not displaced to any appreciable ex¬ 
tent by variations in the thickness of the 
material operated upon. The welt guide is 
moved toward and from the shoe at the 105 
proper times during the operation of the ma¬ 
chine by means of a link 3, a welt guide slide 
4 which is connected with the welt guide 
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carrying arm 2 by the link 3, a spring which 
acts to force the welt guide slide forward, 

SgitaftTSS* 1 * tch Nanism which 
retracts the slide. The spring for forcing 

5 the welt guide slide forward is indicated at 

5 - J ^ h,S S r,ng ‘. s colled around « stud 6 pro- 
vided with an adjustable cap disk 7 to which 

° n 5 e ?*u • s P nn £ is secured. The other 
end of the spring extends upwardly and bears 
10 against apin 8 projecting from the welt guide 
slide. The cam actuated clutch mecha- 
Wtracting the slide comprises a 
clutch box 9 surrounding the slide, and pro- 
vided with inclines between which and the 

18 clu ^ h J r ?Hs 10 arc located. 

Co led spnngE 11 seated in recesses in the 

h' U u h ^ b ° X '* Ct , U . P ? n the TOlls and tend to 
hold them m clutching position against the 

inclines and the adjacent sides of the slide. 
20 The incline* on the clutch box are so ar¬ 
ranged Jhat during the rearward movement 
of the clutch box the slide is gripped bv the 
clutch rolls and the slide is retracted. For 
actuating the clutch box a cam actuated le- 
25 ver 12 'sprovided, the lower end of which is 
connected with the clutch box by a link 13 . 
lo positively release the welt guide slide 
from the clinch rolls 10 during the forward 
movement of the dutch box, and preferably 
so before the welt guide contacts with the shoe 


30 before the wel^d^nTa^Tt^heTj 
stationary pins 14 are provided which enter 
holes in the dutch box as it reaches the limit 

fLtiuu movement, and positively 
force the cluteh rolls 10 baekwardly against 
35 the tension of the springs 11 . 

It is customary in welt shoe sewin" ma¬ 
chines to provide means for adjusting the 

2 ** 5 *.°V ts carrier toward and from 
the path of the needle, so as to bring (he 
*0 grooves of different styles of welt into proper 
position. To secure this result, the welt 
guide of the machine illustrated in the draw- 
ings is secured to its carrying arm by means 

as the or 1 1 3 n l 15 P assln g through a slot in 
45 he arm, and by a stud 16 passing through 

the aim and provided with an eccentric p<Yr- 
t |o n engagmg the wdt guide. 

The back nest of the machine illustrated in 
the drawings is indicated at 17 . anil the hack 
50 rest slide at 18 , these parts being constructed 
and arranged as in prior machines. An un¬ 
itin'!' mechanism for yieldingly supporting 
he hack rest slide is, however, provide.^ 
.. ' '."jj 1 mechanism is much lighter ami 
55 quicker acting than the construction edm 

fon", nH 1 Sed i *i hlch ? om i >rises a rack and pin- 
f t imn° Ck T rmg ; Another advantage 
mill Vi! prov . e ' mechanism is that it per- 

«n ‘ he , USe ? f a s Pr ,n K w hich can he easily 
60 adjusted, and a spring of such, length that 
the movement of the back rest does not am 
preciably change the tension of the spring 

theback eC w lSm f °- r * ie,di "*>V supp^rti!* 

66 the free enH VrfVEvu * horizontal arm 19 . 

c end of which enters a slot in the 


i back rest and engages a roller 20 mounted 
, therein, and the other end of which is pivot- 
i ally mounted upon a vertical pivot 21 . A 
; lon K coiled spring 22 surrounds the pivot 21, 
t and is connected at its lower end to the arm 70 

- JJ. and at its upper end to a plate or disk 23 
secured to the upper end of the pivot, so as 

r lo he capable of adjustment to vary the ten- 
’ sion of the spring. The disk 23 is secured in 

- adjusted position by a clamping screw 24 75 
passing through the disk and screwing into 

1 the pivot. The back rest is intermittently 
• locked against backward movement by mech- 
1 anism hereinafter described. 

To lock the back rest slide 18 and the welt so 
1 KJ"Jc slide 4 in their forward positions at 
i the proper times during the operation of the 
1 machine, the machine illustrated in thedruw- 

Vlfit £,P' r 1 ovl, icd with, an improved mecha¬ 
nism which is strong and durable, and which 85 
acts with certainty to lock the slides pre- ® 
cisely in the positions to which they are 
moved while the slides pre unlocked. This 
mechanism comprises clutch rolls which are 
arranged to engage suitable friction surfaces »o 
on the slides, and which are supported by in¬ 
clines on a member which is movable from 
a position in which the rolls are out of cn- 
gagenient w ith the slides to a position in 

"1; 1 1 'c rolls are clutched between the 95 
slides and the inclines on the movable mem- 
her. These clutch rolls, together with their 
supporting member, constitute friction 
clutches which arc extremely sensitive in 
operation, and which lock the slides se- 100 
enrely in position without liability of 1 
any lost motion or any derangement or 
breakage of the parts. The clutch rolls 
are indicated at 25 and 26 , and are ar¬ 
ranged to engage respectively the lower and 105 
upper sides of the welt guide and back rest , 

v, H5c.i T ' C rolIsarc l '£ ran ? e(1 in *lic same 
' e.rtica! plane and are fitted loosely in ver¬ 
tical slots in the frame of the machine. The 
supporting member for the rolls is in the no 
foini of n wedgo indicated at 27 , one incline 
" f lh< ‘ wedge engaging one roll and 
mil 1 Tb 7 S 'i- facc e . n K a ff‘ng the other 

. .. I he wedge 2( is pivotally connected 
at its rear end to the vertical arm of a liell 115 
Clank lever 28 . the horizontal arm of which 
is prouded with a roll engaging a cam on 
the cam shaft. The Ml crank lever is actu- ' 
ated by the cam to withdraw the wedge to 
unlock the slides and the wedge is moved in 120 
a direction to lock the slides bv means of a 

frame of'th* 2 ° T" neuted 1 at 0,10 c "' 1 to the 
frame of the machine, and at the other end 

to the bell crank lever 28 . 

The machine illustrated in the drawin 

^ V,r a t™ a , work, can also 

used for turned shoes, a suitable back gi 

the wcTt mbde"' Ct,<? n , l,cinK substituted^ 

i .1 ’ as W, H be readily understr 

by those skilled in the art. I n such 
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slide 4 will be a back gage slide instead of a 
welt guide* slide, and in fact the slide of welt 
sewing mm bines corresponding to the slide 4' 
of the machine illustrated in the drawings is 
5 ? ft ^ n .termed a back gage slide. Accord¬ 
ingly. m certain of the claims the term “ back 
-age slide ” is used to designate the slide 4. 

The invention is not limited to the details 
of construction, arrangement and mode of 
1 ft operation of the illustrated embodiment but 
may be embodied in other forms within the 
scope of the claims. 

Having explained the nature and object of 
the invention and having specifically de- 
i5 scribed one form of the mechanism in which 
it may be embodied, what is claimed is: 

1. An inseam shoe sewing machine hav- 
in combination, a work rest slide mov¬ 
able toward and from the shoe, a clutch 

20 roll for locking the slide against backward 
movement, a supporting member for the 
loll, and means for actuating said member 
to lock the slide against backward movement 
and unlock the slide. 

2 . An inseam shoe sewing machine hav¬ 
ing, in combination, a work rest slide mov¬ 
able toward and from the shoe provided 
with a longitudinal friction surface, a clutch 

v ! en " a # e saif * surface and lock the 
slide against backward movement, and 
mechanism cooperating with the roll to lock 
the slide against backward movement and 
unlock the slide. 

3. An inseam sewing machine having, in 
combination, a work rest slide movable to¬ 
ward and from the shoe provided with a 
longitudinal friction surface, a locking 
mechanism comprising a clutch roll engag^ 
ing said surface and locking the slide against 

40 backward movement, a member provided 
with a surface engaging and supporting the 
roll inclined to said friction surface, and 
means for moving said member to release 
the roll and the slide intermittently in the 
45 operation of the sewing machine. 

4. An inseam sewing machine having, in 
combination, a back gage slide, a back rest 
slide, clutch rolls for locking the slides, sup- 

. porting members for the rolls, and means 
50 for actuating said members to lock and un¬ 
lock the slides. 

T>. An inseam sewing machine having, in 
combination, a back gage slide and a back 
rest slide provided with longitudinal fric- 
55 tion surfaces, clutch rolls to engage said 
surfaces, and mechanism cooperating with 
the rolls to lock and unlock said slides. 

fi. An inseam shoe sewing machine hav¬ 
ing, m combination, stitch forming devices, 


a back rest, a back rest slide, an arm located 60 
in a horizontal plane having one end in en- 
with the slide and the other end 
mounted to turn about a vertical axis, and 
an actuating spring coiled around the axis 
of the arm and acting on the arm to impart 65 
forward movement to the slide. 

7. An inseam shoe sewing machine hav¬ 
ing, in combination, stitch forming devices, 
a back rest slide, a back gage slide, a clutch 
roll for locking each slide, a wedge movable 70 
between the rolls, and means for actuating 
the w edge to lock and unlock the slides. 

8 . An inseam shoe sewing machine hav- 

! n £; '^combination, stitch forming devices 
including a curved hook needle, a back gage 75 
slide, and mechanism for retracting said 
slide comprising a clutch box surrounding 
the slide and provided with roll-clutching 
inclines, clutch rolls mounted in the box 
and arranged to be gripped between the in- 80 
dines and the slide, mechanism for recipro¬ 
cating the clutch box to retract the slide, a 
spung for advancing the slide, and fixed 
stops to engage the rolls during the return 
movement of the clutch box. 85 

9. An inseam shoe sewing machine hav- 
mg, in combination, a back gage slide and 
a back rest slide provided with longitudi¬ 
nal friction surfaces, friction clutch mem¬ 
bers to engage said surfaces, and a wedge 00 
movable into a position between said clutch 
members to lock said slides. 

10. An inseam shoe sewing machine, hav- 
in combination, stitch forming devices, 

a back rest slide, a back gage slide, clutch 05 
members to engage and lock the slides, a 
wedge movable betw’een the clutch members, 
to actuate said members to lock the slides, 
and means for actuating the wedge to lock 
and unlock the slides. 100 

11. An inseam shoe sewing machine, hav- 
ing. in combination, stitch forming devices, 
a back rest slide, a back gage slide, clutch 
members to engage and lock the slides, a 
wedge movable between the clutch members 105 
to actuate said members to lock the slides, 
and means for actuating the wedge includ¬ 
ing a cam for moving the wedge to unlock 

the slides and a spring for moving the 
wedge to lock the slides. 110 

In testimony whereof I have signed my 
name to this specification in the presence of 
two subscribing witnesses. 

ANDREW EPPLER. 

Witnesses: 

Chester E. Rooers, 

Laura IVf. Goodridoe. 


Coplea of thla patent may be obtained for live cents each, by addressing the “Commissioner of Patents 

Washington, D. C.” 
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Number (Series of 1915) 
84,484 

Reissue No. 


Respondent’s Exhibit IT. 

Briggs Reissue Application. 

Filed October 5, 1917. 

Div. 24. 

(Ex’r’s Book) 175,277. 

1916. 


c 

# o 

S3 
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Name: Henry Briggs, 

Of Ilasbrouck Heights 

County of_, 

State of New Jersey. 
Invention: Sewing Machines. 

f Petition, 

Affidavit, 

Specification, 

Drawing, 2 sheets, 


^ Old Patent, 

^ ^ I A ^1* m* 


CG 

r 

£ 


Abstract of Title, 

1- Fee, Cash, $30, 

Fee Cert. I)ep., 

I Appl. filed complete, 

Original Patent No. 1,098,011, Date 
Examined, 


Mar. 15, 1916. 

1916. 
", 1916. 
1916. 
Mar. 15, 1916. 

“ “ 1916. 

Mar. 15, 1916. 
—, 191—. 


n 

a 

u 


2. Notice of Allowance, 
Reissued, 


By Commissioner. 


Mar. 15, 1916*. 

May 26, 1914. 
-, 191—. 


191- 


Minv^ro'' G ,- Si Kg prs - # !, 1« F street, N. \V.j« William A 
Millikin, 165 Broadway, [City]* New York NY A ' 

Associate Attorney, John F. Robb, Southern Building, City. 

'rX^ N . 0- of Clt “ ms Allowed,-.) Title as Allowed rn I 

_margin:] Division of Original Patent No. —, granted, 


1* Words and figures enclosed in brackets erased in copy.] 
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247 $30 Ree d Mar. 15, 1916. I). 0. 0., U. S. Pat. Office. 

Serial No. 84,484, Paper No. *4. 

App’n, 

Filed Mar. 15, 1916. 


Petition and Power of Attorney . 

To the Commissioner of Patents: 

Your petitioner, Henrv Kriggs, a citizen of the United States and 
a resident of Hashrouck Heights, in the county of Bergen, and State 
of New Jersey, whose post-office address is Hashrouck Heights, New 
Jersey, prays that lie may he allowed to surrender the letters patent 
No. 1,098,011, for an improvement in Sewing Machines, granted 
to him May 20, 1914, whereof he is now sole owner, and that letters 
patent may be reissued to him for the same invention upon the an¬ 
nexed amended specification. With this petition is filed an abstract 
of title, duly certified, as required in such eases. 

And lie hereby appoints F. <i. Siggers, of Washington, D. 0., 
(Register No. 2098), as his attorney, with full power of substitution 
and revocation, to prosecute this application, to make alterations and 
amendments therein, to sign the drawings, to receive the patent, and 
transact all business in the Patent Office connected therewith. 

Signer at Hashrouck Heights, in the county of Bergen, and State 
of New Jersey, this Nth dav of March, 1916. 

HENRY BRIGGS. 

Revenue Stamp. 


248 


State of New Jersey, 
County of Bergen, jw.: 


Henry Briggs, the above-named }>etitioner, l>eing duly sworn, de¬ 
poses and says that he does verily believe himself to be the original, 
first and sole inventor of the improvement set forth and claimed in 
the foregoing specification and for which improvement he solicits 
a patent; that deponent does not know and does not lielieve that said 
improvement was ever Indore known or used; that deponent is a 
citizen of the United States of America, and resides at Hashrouck 
Heights, in the County of Bergen, and State of New Jersey; that 
deponent verily believes that the letters patent referred to in the 
foregoing petition and specification and herewith surrendered are 
inoperative, for the reason that the specification thereof is defective 
or insufficient, and that such defect or insufficiency consists par* 
ticularly in the omission of the following claims: 

2. An inseam shoe sewing machine, having, in combination, a 
work rest movable toward and from the shoe provided with a longi¬ 
tudinal friction surface, a locking mechanism comprising a clutch 
roll engaging said surface and locking the slide against backward 
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rf. «- surfa - engaging a „d sup- 

moving 3 ,,,'d nmmC"" ) < t,lr , J e a " d " ,eans for 

in llie operation of the sowdn^machine “* Sl ' de ln,ernn ‘ ,en,ly 

■'Llk'T" ^2 "T"? , "T l ‘ 1 in J e ’ llav * n 8 > in combination, a 
249 ^ ^ a >ao ^ , rcst Hutch rolls for locking the 

Hides, supporting members for the rolls, and means for ac 

mating said member to lock and unlock "he Tdes 

I*,* tage l 'Z"sli!lo >C 1 SCW ' , ! B i ,, " u '! ,i, ; e - I'aving, in combination, a 
clutch rolls t< ,.n prowded with longitudinal friction surfaces 

tl-c lulls to lock 3 uiik'iid’s£s met ' hani8m ,W, ' 0n " m>; 

'ft for .be roll; and'ZLnr,-; ai'l,nonJ^; 0 '(o n b M .k“X 
shdo against backward movement and unlock tile slide 

uork ill slide 1 mo -Tl T'" K in combination, a 

u h. rest shde mo\able toward and from the shoe provided with •» 

and 2 'th! hde 0,1 “"IT’ ! a ^ ro " to ^'gagT's'ilid surface 
ana lock the slide against backward movement, and mechanism ««,. 

and u.Zk 'tlle slide! "' C 8lide agai ’ ,8 ‘ l,i,< ' k ' Viir ' 1 movement 

- teaft: w’sjfcsx 

isment 11 tint tbc'f 1 "ll°" t ° r . lwc l ,tive intention on the part of the de- 
If i ’• ‘ J 0 flowing is a true specification of the errors which 

.in ;;:r 1 ( < ; ,,n T' utc smh «<ci,ie„« o r ;sS 

1 ’ Vo •uI 'xok 6 P !'°T U " on ,,f h “ “I'l’lication for patent, Serial 

4 i i’• " UC ‘ ev °ntnatod in patent No. 1,098,011 the 
i,J ° aforesiudelanns were officially allowed to deponent under 

«late of May 8 , 1912, but the fact of such allowance was not 
•o nrnumcato, to deponent by the attorneys of recor, in ", d Z 
plication; that later ami without his knowledge or consem and 
against hu, interest, the said claims were canceled from his said an 

2 TJM ' f a, - er UKuin alIowed - !, "« l lllc patent issued with- 
t-ikcn hv the .h il 1 °. r , lhe Kraut, these actions being 

S"n K wit fhlm W ° re, T 1 notifying deponent or con 

ii -i i , • "i ,e “ 1,10 patent was issued on May 2 <i, 1914 

ill w l°r t0 “? i i ltorn , C ‘ VS ,,f by the U. S. Patent OHice’ 

b us not m to ,lp P*>nenl by said attorneys, and deponent 

mu- not up to the time of the execution of this oath received the 
original letters patent, though demand lias l>een made on the said 

follows: 8 f ° r ltS de ' 1Very: Ulat suth e, ' n,rs 80 specified occurred'as 

tlm aforesaul application, filed November 24th, 190(1. Serial 

Odi „ i 82 , 8 ’ " as one , of tts « r| es which were tiled in the U. S. Patent 
Office by deponent through the attorneys of the United Shoe Ma 
c nnery Company, of Boston, Mass., in obedience to the proOsions 
of a certain instrument in writing dated February 1 st, 1901 signed 
l>y the deponent and the United Shoe Machinery Company re 
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spectivoly; that among other tilings the contract provided for the 
purchase from dejMinent of two applications then pending, and 
which later eventuated in letters patent Mo. 684,537 and No. 084,- 
538, as well as all letters patent which should l>e granted by the 
United States government, or by any other government, for the in¬ 
ventions or improvements by deponent applicable to the machine 
embraced in said applications, and “for all improvements on 

251 said machine which deponent should thereafter invent or 
make. 

The United Shoe Machinery Company by said contract prom¬ 
ised and agreed to cause said applications for letters patent of the 
United States to lie prosecuted to an allowance with all reasonable 
diligence, and noon the allowance of the same and the assignment 
by deponent to United Shoe Machinery Company of his entire in¬ 
terest in said inventions and all letters patent which may l>e granted 
for said inventions, or any of them, to pay deponent Ten Thousand 
Dollars ($10,000.00) ; and further promised and agreed forthwith 
to proceed 1o manufacture and oiler for sale or lease the shoe sew¬ 
ing machines described in the two applications then pending in the 
Patent Ottice, with certain of the inventions and improvements made 
to the same by deponent embodied therein, for and during the en¬ 
tire life of the latest of said patents to expire, to wit, until October 
15th, 1018. and to pay to deponent a royalty of Thirty Dollars, 
($30.00), for each machine manufactured and sold, leased or other¬ 
wise disposed of during the entire life of said patents. 

On the other hand, deponent promised and agreed after the pay¬ 
ment to him of the said sum of 'Pen Thousand Dollars, ($10,000.- 
00 ), to promptly communicate to the officers and counsel of the 
United Shoe Machinery Company all inventions or improvements 
applicable to the sewing machine descrilied in said pending applica¬ 
tions for letters patent which he should thereafter invent or make, 
and to explain the same in such manner that the United Shoe Ma¬ 
chinery Company might have the same reduced to practice and em¬ 
bodied in its machines and might have applications prepared for the 
grant of letters patent therefor both of the United States of 

252 America and in other countries. 

Deponent relying upon the promises and agreements of 
the United Shoe Machinery Company, from time to time conceived 
and worked out novel inventions and improvements in the various 
parts of said shoe sewing machine, and reported the same to 
the United Shoe Machinery Company and its counsel, and 
explained the said inventions and improvements in such manner 
that they were reduced to practice by the said United Shoe Ma¬ 
chinery Company, and applications for patents therefor were pre¬ 
pared by its attorney and counsel, letters patent having been issued 
on certain of said applications, as follows: 

No. 687,719, dated December 3rd, 1901. 

[•No. 785,958, dated March 20th, 1905.J* 


[♦Words and figures enclosed in brackets erased in copy.( 



HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 179 

No. 1,030,804, dated June 25th, 1012. 

No. 1,030,807, dated July 2nd, 1912. 

No. 1,008,011, dated May 20th, 1014. 

Deponent received royalty at the rate of Thirty Dollars ($30) 
on each shoe sewing machine from July, 1001, and every six months 
thereafter, up to and including January, 1010, on what purported 
to be a full statement of all such machines made by them, but 
which deponent has reason to believe was not a correct statement, 
siiko which time several thousand of such shoe sewing machines 
have lx»en made and sold or leased by the United Shoe Machinery 
Uomjniny on which they have refused to submit a statement or make 
pa\ ment of rovalty under the aforesaid cont-act, although rei>eatedlv 
requested to do so by deponent and his attorney, and as a result 
there is now due and owing to deponent by the United Shoe Ma- 

clnnery Company a sum of money exceeding One Hun- 
Loo drccl Thousand Hollars. 

De|K)nent further says that upon the allowance of the said 
application, Serial No. 344,828, filed Novemlier 24th, 190b, which 
allowance was dated May 8, 1012, the final government fee of 
went} dollars ($20.) was not paid by the L nited Shoe Machinery 
Company or its attorneys, though it was their duty to do so under 
the contract of February 1st, 1001, and as a consequence the patent 
was not promptly sent to issue. At that time the five claims sought 
to l>e obtained by this application for reissue were embraced in the 
application as allowed; that on July 1st, 1012, the allowance of 
deponent s application was withdrawn for the purpose of instituting 
an interference proceeding with an application of one, Andrew 
r<ppler, an employe of the l nited Shoe Machinery Company, who, 
do|)onent is informed and l>elieves, was under an agreement and ar¬ 
rangement with the l nited Shoe Machinery Company whereby any 
and all inventions or improvements made by the said Eppler ap¬ 
plicable to the machinery of the said company went to and became 
the absolute projierty of the United Shoe Machinery Company free 
from any claim of or compensation to said Eppler. 

De|ament further says that the said Eppler application which was 
put in interference with deponent’s aforesaid application, was filed 
March 11, 1012, and was a division of an earlier application filed 
August 8, 1008, nearly two years sul»sequent to the filing of de¬ 
ponent's application, Serial No. 344,828; that both the 1008 and 
the 1012 applications of the said Eppler were assigned to the United 
Shoe Machinery Company and were filed by the same attorneys 
who represented dej>onent in the proceedings before the 
254 Patent Office in his said application No. 344,828. 

1 bat in the prosecution of the 1012 Eppler application, a 
communication was filed by the attorneys for Eppler under date of 
June 25th, 1012, in which the following statement appears: 

“Claims 1, 2, 3, 4, 5 as now' presented are the same as claims 8, 

0, 2, 5, 6 of the allowed application of Henry Briggs, Serial No. 
344,828, filed November 24th, 100b, and it is requested that an in- 
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ter fere i ice proceeding Ik* instituted I etwecn 111 is application and the 
said Briggs application.’’ 

At the time this communication was tiled in the Patent Ottice the 
attorneys for Kpplcr were representing deponent in the ohtainnient 
<>f a patent on his 19<>:> application, Serial No. 1144,828, which ap¬ 
plication was then allowed awaiting the payment of the final gov¬ 
ernment fee. 

As a result of these pnneedings, carried on secretly and without 
information being revealed to dc|M>nent, the allowance of deponent s 
application was withdrawn on duly 1st, 1912, and on July Pith, 
PM 2, interference No. was declared lief ween dejHmcnt’s 11100 

application. No. .144,828, and the 1012 Kpplcr application. 

I>c|M»ncnt further says that his invention and improvement set 
forth in his 1000 application, No. 044,828, was worked out in the 
shops <4 the l nited Mine Machinery Company where the said Kp- 
pler had free access to the same, and that the plans of deponents 
invention were drawn and prepared by the draftsman of the said 
company in its otlices ami that the same was tested and tried out in 
the works of the said company, for more than a year previous 
2-m to the making of any machine embodying the same, and 
long prior to the filing of deponent’s application on Novein- 
Ut 24th, PM Mi, the said kpplcr and the United Shoo Machinery 
Company being cognizant of all these facts. 

Deponent further says that at the time of the declaration of in¬ 
terference a copy of the otlicial declaration was mailed bv the l . S. 
Patent OH ice to deponent informing him of said proceedings which 
letter, having been sent to a wrong address, was returned to the Pat¬ 
ent Office undelivered to deponent; and that on August 1, 1012, an¬ 
other letter was written by the Patent Office to dopments attorneys, 
requesting that they furnish the Patent Office with the present ad¬ 
dress of deponent “within ten days from date hereof in order that 
ihe notice may Ik* forwarded in accordance with the Rule”; that in 
pursuance of the reply from said attorneys, the Patent Office wrote 
deponent a letter informing him of the interference proceedings, and 
t ^ ^ att ruc\ * < were representing both parties thereto, and 

this letter was addressed to deponent in the care of said attorneys at 
their office in Boston, Mass., but said official letter was never deliv¬ 
ered f° deponent, nor did he ever hear of the same until he went 
to the Patent Office in May. PMo. and there saw a copy of the in¬ 
terference record. Deponent further says that some time during 
the latter part of the summer of 1912, while lie was at his camp in 
the state of Maine, he received a letter from said attorneys inform¬ 
ing him of the interference, and stating that the said Kpplcr was 
claiming to U* the prior inventor of five claims in an application 
made by deponent, and asking deponent to call at their office 
2 .)f) in Boston ami give the facts upm which to prepare a pre¬ 
liminary statement; that deponent was not informed as to 
what application was referred to, and wrote said attorneys that he 
could not come to Boston at that time, but would do so later. 

Deponent further says that on October 31, 1912, or November 1, 
1912, he called at the office of said attorneys in Boston, and there 
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learned for thefirst time what application for patent it was that 

ot er proceedings winch had been taken in the i*aten oVice uD to 

S i T,o rrr- ,o i,Ls ■*»X2 

i'ineu to make up the preliminary statement, said statement bo- 

•iml Z", sl T‘ li,n<1 by ,l,e 8teno Krapher of said attorneys 
and as deponent then believed was put in t\-|>ewriting and presented 

o n in signing, and as he then believed was signed bv him 

Deponent says that he had no further communication wit ' his 

attorneys and received no further information from the United 

Mine Machinery Company or its attorneys, or any one else of the 

lilt - or . unv information about the condition of 

his l«0o application, until he receive,I ,hrough anothei sliune a 

2ij,'i!M4, 1 C . 1 urns,on'. 10 ' 1 lm " 0,1 s,u<1 !,,,, ' lication <lllU>d M «y 

Deponent further says that after the United Shoe Machinery Com 
puny refused to pay him any further royalty, deponent n^t Z 
pou, ,m attorney in Mew 1 ork to obtain a settlement with said 
‘""'Pany and niattem drifted along without any material 
‘ advance; for several years, due to no fault of deponent- that 

attorney" NeV York'Ciiy mu'i 1 ,hr ° Ugh ’ 0tber 

...undiiig royalty thereunder was ^led ‘ /‘.hetmm “ r Tmi t 
the Supreme Court of New York City, which suit was not reach* 
on the trial docket until April, 1915; that at that time, viz.- April 
l.tl.i, deponents attorney learned that the United Shoe Machinery 
Coinpany claimed that ho (liriggs) had signed a paper admiUina 
hat he «as not the inventor of this machine and had given it awav 
to the l lilted Shoe Machinery Company; that tlicreupim deponent 
caust*d the records of the Patent OH ice to be examined and found 
that a preliminary statement dated August 9, 1912 was filed in the 
.-sm interference No. 35,033, by the said Andrew Kpple, and no 
pieluninary statement made by deponent had been filed in’ the said 
interference the Patent OHiee, but instead there was on file Tn the 
lntei fetencc records a typewritten paper entitled “Concession of 
1 riority , purporting to be signed by deponent, in which priority of 
invention of the subject-matter of all five counts involved in the in- 

judgment o'rnriorif led / 0 ? W,ler ’ " ith ** that Z 

judgment of prionty of invention lie entered by the Patent OHiee 

in favor of said Eppler and waiving an appeal from such udg,2 t 

that the paper <Uiw not show where it was written, nor where it’ 

was signed and has no witnesses nor is it. acknowledged liefore anv 

’ ; ukI . tll0, : e ts nothing m the files of the interference proceeih 

nM in the Patent 

United*States^Patem o«f t,,at 4 , tI,e . ‘^written |>aper filed in the 
i nited state> 1 ateni Ottwe m the interference proceeding between 

o*q deponent and the said Andrew Eppler, No. 3o,<m entitled 

“ J Concession of Priority”, and dated November 7, 1912 and 

purporting to bear the signature of deponent, was not know- 
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ingly signed by deponent, and that he never saw said paper until it 
was shown him on May 28, 1915, at tlie Patent Ofliee in Washing¬ 
ton ; that dejwnent never heard of such a paper before, and was 
never asked to sign such a |«i|»er bv any one, and is wholly ignorant 
as to when, where or how his signature was procured to the same. 

Deponent further savs that the Concession of Priority alleged t-o 
l>e signed by de|)onent is false in toto, and deponent denies that the 
said Andrew Eppler is the prior inventor of the live claims form¬ 
ing the subject-matter of the issue involved in interference No. 
35,033, or that de|M>ncnt ever made such concession or admission, 
and deponent asserts and declares that he is the original, tirst and 
sole inventor of the subject-matter of said claims and is entitled to 
the patent for the same, and that he is prepared to show upon the 
reojiening of the interference, should the interference l>e m>|>ened, 
that is, deponent, and not Andrew Eppler, is entitled to the award 
of priority. 

Deponent further says that after the examination by deponent s 
attorney and by himself, in April and May of 1915, of the records 
of the 1’. S. Patent Office, it was decided to dismiss the said suit 
brought in the state court, and institute a new proceeding in the 
Federal court to have the decision of the Patent Ofliee in interfer¬ 
ence No. 35,033, declared void and set aside, and to have the Ep|>- 
ler patent declared void, and to have your deponent adjudged en¬ 
titled to a patent on the claims of his original application as allowed 
May 8, 1912, and also to obtain an accounting from the 
259 United Shoe Machinery Company of every shoe sewing 
machine disposed of by it since February 1, 1901; that this 
suit was tiled in the District Court of the United States for the 
Southern District of New York on June 28, 1915; that Naid suit 
was dismissed by the District court in September, 1915, for want 
of jurisdiction; that an appeal was taken to the Supreme Court of 
the United States, and the decree of the lower court affirmed in No¬ 
vember, 1915; that a petition for rehearing was tiled in the Supreme 
Court, which was denied in 1910, since which time deponent, 
through his attorneys, has been preparing the papers for these 
present proceedings. 

HENRY BRIGGS. 

Sworn to and subscribed before me this 14th day of March, 1910. 
[seal.] ABRAM f)E BAUN, 

Notary Public. 

Affidavit. 

State of New Jersey, 

County of Bergen, ss: 

Henry Briggs, a resident of Hasbrouck Heights, in the County of 
Bergen, State of New York, being duly sworn, deposes and says, that 
he is the same Henry Briggs who, on the 24th day of November, 
1900, applied for a patent for improvement in sewing machines, 




HENRY BRIGGS VS. COMMISSIONER OF PATENTS. 183 

260 Z ‘ViT,« e o 1 '1 4 Y? 8 i M ,i( ' h JVpUcation eventuated in pat- 

” , Tiir 8 ’ 0 .V’. da . ted , Mu y 2,j - 1914 ! t»'at lie is informed 

wardeil to d pi61lf, v IU V 16 le ‘j e ? |,atent when issued were for¬ 
int.? \ , ,'??» ' an , Everen & Fish, of Boston, Mass • that lie is 

an ' ,>e,leves .thut Ilia attorney, K. G. Siggers of Washine- 
• C -’ " t roU ' '° Sill(1 Phillips, Van" Kveren & Fish’on Feb’v 26 
ffere°’tS U m, t,ng t f at * j P 84 ? 1 } 4 }* ^1'vered to the said E. G^ig- 

fhTskid F r q:' nf0rm f d and ^ lievas "'«l a letter was received by 
the saul E. G. diggers, dated Feb y 28, 1916, reading as follows: 3 

‘'Boston, Mass., Feb. 28, 1916. 

E. G. Siggers, Esq., Washington, D. C. 

Dear Sir : Replying to your letter of Feb’y 26 1916 in the mat 

ter of Briggs Patent No. 1,098,011, in soliciting this paCt n y fim 
acted ,us attorneys for the United Shoe Machinery Company and 
that Company paid all the expenses of soliciting such patent’ The 
original patent has been turned over to that Compaliy and you 

the U matter reSP0 dirertly With ,hem ’ since " e ha ' e no authority in 
Very truly yours, 

(Sl S ned > BENJAMIN PHILLIPS.” 

ittornev iS F in c T d ^ be |* eve * t , hat , 0,1 Keb ’>’ 29 * 1»M, the said 
attorney, E. G. Siggers, wrote to the United Shoe Machinery Com- 

^ & !wiT e ? UeSt iV g t ! ie deIiver y °f s,dd patent to the said E G Siggers 

nort that * 0I i ^ ar( r T 1 ?» 191 a ,etter was received from the lavf de¬ 
partment of the United Shoe Machinery Company, claiming that 

w e - pa r n V iS th ® P~W of the United 

ent°in question^ ’ y ,m P llca,lon refus ‘ n g to deliver the pat- 
9«i Therefore, deponent files herewith a certified copy of his 

“ csiissya :"' 10 

HENRY BRIGGS. 

S 7/J“.. t0 i and subscribed tDis 11th day of March, 1916 
lSEAL ' ABRAM De BAUN, 

Notary Public. 
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I)iv. 24, Room 144. 


Address only “The Commissioner of Patents Washington D p > 
and not any official by name. ’ asnin g ton ^ C., 

Paper No. 1. 

jenteRteTf 8 nal d ofe e e Ip 


22—3169a 
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N. II. 

Department of the Interior, 

United States Patent Office, 

Washington, March 20, 1010. 

Mailed •“ “ “ 

E. 0. Siggers, 018 F street N. W., Washington, I). C.: 

r 

Reissue. 

Please find below a communication from the Examiner in charge 
of tlie application of Henry Briggs, #84,484, liled March 15, 1010; 
Sewing Machines. 

THOMAS EWING, 

Commissioner of I'atents. 

Rule 01 requires that an application for reissue must he accompa¬ 
nied by the original patent and an otter to surrender the same, or, 
if the original be lost, by an affidavit to that effect, and a certified 
copy of the patent. By implication from the oath tiled under Rule 
87 the original patent for which this reissue is asked is not lost but 
is in existence. If it exists the original patent must be produced 
and applicant is hereby required to file the original patent*. 

Ulaims 2, 5, 0, 8 and 9 are each rejected in view of the decision of 
the Examiner of Interferences dated November 18, 191*2, in inter¬ 
ference proceedings #85,088, which decision was founded on a writ¬ 
ten concession of priority filed November 11, 1912, as to the above 
mentioned claims and signed by the applicant. Applicant 
208 is estopped from asserting the said claims in a reissue in view 
of the above mentioned concession of priority. 

Claims 2. 5, 0, 8 and 9 correspond to counts 8, 4, 5, 1 and 2, 
spectivelv of interference proceedings #85,088. 

JNO. J. DARBY, 
Examiner, Division 24. 

W. L. P. 


re- 


204 Application Room, 
Mar. 22,1910, 
U. S. Patent Office. 


U. S. Patent Office, 
Mar. 22,1910, 
Div. XXIV. 


E. G. S. S. 

Serial No. 84,484, Paper No. 2. 

Letter. 

Filed Mar. 22, 1910. 

Div. 24, Room 144. 

Henry Briggs. Sewing Maachines. Filed March 15, 1910. Ser. 

No. 84,484. 

The Commissioner of Patents. 

Sir: In reply to the official letter of March 20, 1910, the applicant 
states that he has complied with the provisions of Rule 91 bv show- 
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certified ecjflireof , < T" al ?«**• *>d by filling a 

reasonable requirements of (lie rule^ le has sa,lsfie(1 the 

of the action eonta ned in the Hrl L’ ! " ,d TW a "^'deration 

Applicant recognizes the f^5rt „^” ph ° f , the offioial «*«>. 

• the decision of the Examiner ',,f . ls ''ncumbent on him to have 
#35, 03d vacated and set VI a' of , "terferenees in interference 

which said derision was ba4d d“ltJd\ < o°i7^iei ° f '"W T“ 
bv the applicant with this purpose in view ' A Wl11 1)6 ,aken 
1 ours respectfully, 

HENRY BRIGGS, 

By E. G. SIGGERS, 

Washington, D. C., March 22 , 1016. H,s A,torne U- 


Hiv. 24, Room 144. 

•nd iTaft:— »' Washington, D. C. 

Paper No. 3. 

serial nuniber^ iiiL^tifll^ f ^ a PPj ,cat * on should give the 

plicant. *’ tltle of inventl °n, and name of the ap- 

N. II. 

Department of the Interior, 
l nited States Patent Office, 

Washington, March 23, 1916 
Mailed “ «’ « 


E. G. Siggers, 918 F street X W„ Washington, D. C.: 

Reissue. 

or t yytarSS #fe ,h fii F r« in 7 i'- 1 , -] ,arse 

O. r. No. 1,008,0,1, May 26,1914^Sewmg^Macldn^!*” ' l0 ' ,W6; 

THOMAS EWING, 

Commissioner oj Patents. 

The letter of March 22, 1010, has lieen incorporated 
made fi ^j u,rement that ‘be original patent be filed is repeated and 

for thc'refsons^of*record.^ Cadl “ See ° nd ‘ ime and finall y ■’ejected 

JNO. J. DARBY, 

W. L. P * Examiner, Division 24. 
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266 Docket Clerk, Chief Clerk, 

Apr. 24,1916, Apr. 24,1916, 

U. S. Patent Office. U. S. Patent Office. 


84,484—4. 


The Commissioner of Patents. 

Sir: I wish to withdraw my name as the attorney for the appli¬ 
cant, Henry Briggs, in the application for reissue of patent 
#1,098,011, serial number 84,484; tiled March 15, 1916. 

Yours respect full v, 

E. G. SIGGERS, 

Attorney . 

Washington, D. C., April 20, 1916. 


267 Docket Clerk, 
Apr. 24, 1916, 
l\ S. Patent Office. 


Chief Clerk, 
Apr. 24, 1916, 

U. S. Patent Office. 


<S4,484—*>. 

To the Commissioner of Patents. 

Mr. E. G. Siggers, Attorney, of Washington, D. C., having with¬ 
drawn as my Attorney, from further connection with this case, I 
hereby appoint Mr. William A. Millikin, Attorney and Counsellor 
at Ijiiw, whose office and address is 165 Broadway, New York, as 
my Attorney to prosecute my application for Re-issue of Patent No. 
1,098,011, now pending before you, with full power to transact all 
business in the Patent Office, connected therewith. 

Witness mv hand this April 21st, 1916. 

HENRY BRIGGS. 

Revenue Stamp. 


Acceptance of this power of attorney is recommended under sec¬ 
tion (a) of Rule 17. 


W. F. WOOLARD, 

Chief Clerk. 


Approved: Apr. 27, 1916. 

J. T. NEWTON, 

First Assistant Commissioner. 
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268 U. S. Patent Office, 

Nov. 18, 1916, 

Div. XXIV. 


Serial No. 84,484, Paper No. 6 . 

Assoc. P. of AttV. 

Filed Nov. 18, 1916. 

Associate Power of Attorney . 

Non. Commissioner of Patents, Washington, 1 ). C. 

c J n V ie ,,lalter of ,lle re-issue application of Henry Briggs 
► enal Number 84,484, for patent for improvement in Sewing Ma^ 
chine filed on or about the loth of March, 1916, please allow John 

rJr™’ ®° l,thern Building, Washington, I). C., Registration No. 
«),848 to insect the papers and make copies thereof, to make 
amendments, correct the drawings, and otherwise act as my as¬ 
sociate, with full power. J 

Respectfully, 

WM. A. MILLIKEN, 

Attorney in Fact. 

269 Docket Clerk, 

Mar. 21 , 1917, 

U. S. Patent Office. 


$10.00 Uec'd Mar. 21 , 1017. H. C. C., U. S. Pat. Oflice. 

Serial No. 84,484, Paper No, 7 . 


In the l nited States Patent Oflice. 

Henry Briggs. Sewing Machine. Filed March 15, 1916. Serial 

No. 84,484 (Reissue). 

Appeal to the Examiners-in-Chief . 

Hon. Commissioner of Patents, Washington, D. C. 

SiR : l lie r el)v ap p ea | to the Kxaminers-in-Chief from the decision 
of the 1 rincipal Examiner in the matter of the above entitled anpli- 
cation which was rejected the second time on March 23 1916. The 

opp«l- nR gr ° Unds ° f error are for the purposes of this 

1st. The Examiner erred in holding that applicant failed to com- 
ply with all reasonable requirements of Rule 91; that applicant has 
not actually surrendered his original Letters Patent; and that it is 
necessary for applicant to surrender the blue ribboned documentary 
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Letters Patent never received by him in order to legally entitle the 
applicant to a reissue. 

2d. The Examiner erred in holding that the applicant is estopped 
from asserting claims 2, 5, 6, 8 and 0 of his reissue application ow¬ 
ing to the written concession of priority filed Novemlier 11th, 1012, 
in interference No. 35,033, in view of the fact that the proceedings 
in the said interference were not conducted in accordance with the 
rules of practice and especially the then rule 9/. 

The government fee of $10.00 for this appeal is herewith paid. 

HENRY BRICK 18, 

By .1. F. ROBB, Attorney . 

Washington, 1). C., March 15, 1017. 


270- 


Class 112, Sewirg Machines. 
Sowing Shoes. 

Classification. 


1016. 


Class. 


Con ten ts 

Print, March 31/17. 

Application 2 papers. 

1. Rejection, Mar. 20, 1016. 

2 . I set ter, Mar. 2'2. 1016. 

3. 2nd Rejection, Mar. 23, 1016. 

4. Withdrawal of Att’v, Apr. 24/16. 

5. Power of Attornev, April 24/1016. 

6 . Assoc- P. of Att’v, Nov. 18, 1916. 

7 . Appeal to the Ex’rs-in-Chief ($10), Mar. 21, 1017. 

8 . Examiner's Statement, Mar. 31, 1917. 

0 . Hearing, June 7, ‘17. 

10 . Request to postpone hearing, Jun- 4, 1017. 

11 . Hearing postponed to Aug. 2/17. 

12 . Authority to inspect &<*., June 6/17. 

13. Hearing postponed to Sept. 27/17. 

14. Request to postpone hearing Sep- 26, 1017. 

15. Hearing jK>stponed to Dei*. 17/17. 


271 Opinion of Court. 

Filed January 21, 1018. 

******* 

This is a petition for a writ of mandamus commanding the Com¬ 
missioner of Patents to open the interference proceeding No. 35,033 
1 >etween the petitioner and one Andrew Eppler, to set aside the judg¬ 
ment rendered therein, to set aside the order of the Commissioner of 
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•n>iJiWion t, !!f r ?r« nR /r m the , k w ,c ,iles of tho p a«*nt Office allowed 
“ ; e petitioner of May 8, 1012, which was after with- 

flr.iwal put m interference with the application of Eppler, and to re- 

jnw t0 ‘!' e l ,etltloner tlie patent originally allowed him on May 8, 
j ,t * ertam of these prayers embodied in the petition un- 

nnir , . t Ti ' re ? ,0 . <u ' ,s . of the Commissioner of Patents which rc- 
quin the exercise of judgment and discretion in their performance 

manZr." enl y "* mtMy -I- -f the writ of 

Passing lor the moment, however, that phase of the case pre¬ 
sented hv the petition the |w(ition and the answer constituting the 
leturn to the rule to show cause will l>o first examined to determine 
whether or not there is in any respect a case presen let 1 for the is¬ 
suance of a writ of mandamus, 'l'he petitioner did not raise any 
issue of fact on the answer. In consequence, the facts therein al¬ 
leged, and the undenied facts in the petition are to lie taken 
together as the entire facts upon which the propriety of the au- 

a re'the "facts ? * & ° f manda,m,s n,U9t <le|>en«l. What, therefore, 

The petitioner, through his attorneys, filed an application for a 
o- i , for an improvement in shoo sewing machines on 

2.2 November 24,1906. This application was prosecuted hv the 

attorneys for the petitioner up to May 8 . 1912. On that date 
Uie Commissioner of Patents passed the application for issue, and 
notified the petitioner, through his attorneys, by formal letter that 
the application had lieen examined and allowed anil that the final 
ie<‘ must ho paid not later than six months from Mav 8 , 191*2. 

In March, 1912, one Eppler, through the same* attorneys who 
acted for the petitioner, files! in the Patent Office an application for 

o- l>a !o n io f °. r i !l " l '' 1 P rove "ient in shoe sewing machines, and on June 
t'< tl,e / torneys wrote to the Commissioner of Patents staU 

ng that five of the claims as presented in the Eppler application are 
the same as five of the claims under the application of the petitioner 
allowed on May 8 , 1912, and requesting that the Commissioner in¬ 
stitute an interference proceeding between the Eppler application 
and the application of the petitioner in this ease. The Commis¬ 
sioner of Patents thereupon withdrew the allowed application of the 
petitioner from the issue files, where it had been placed on Mav 8 

191 f . wro 1 u : a l , ette [ , to the petitioner, in the care of his attorneys,’ 
not living linn that his application for a patent, allowed Mav 8 1912 
h«w been withdrawn from the issue files in the Patent Office on July 
1 , 1912. On July 16, 1912, an interference was declared by the 
Commissioner between the application of the petitioner and that of 
hppler, and regular notice thereof was sent to the petitioner in the 
care of his attorneys, which was the address given by the petitioner 
in his application for the patent. In August, September and Octo¬ 
ber, 1912, the petitioner received letters from his attorneys directing 
his attention to an application of his which was in interfer- 
2<3 ence with an application of Eppler, and on October 30 of 
that year, on his own statement, the petitioner fully under¬ 
stood that the application of his which was in interference^ with an 
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application of Eppler was the application of November 24, 1906. 
The attorneys for the petitioner had, pursuant to Rule 96 of the 
Patent Office, been notified that they were also the attorneys for the 
other party, Eppler, to the interference No. 65,036. On Novetn- 
l>er 11, 1912, a concession of priority, purporting to be signed by the 
]>etitioner, was filed in the Patent Office in the interference pro¬ 
ceedings, and on November 16, 1912, an order was entered in the 
interference proceeding, in accordance with the concession of pri¬ 
ority, awarding to Eppler priority of invention of the subject matter 
in the issue made by the disputed claims. 

The original issuance of the patent to the petitioner was in com¬ 
pliance with Section 4885 of the Revised Statutes, which is as fol¬ 
lows : 

Every patent shall issue within a period of three months from 
the date of payment of the final fee, which shall l>e paid not later 
than six months from the time at which the application was passed 
and allowed, and notice thereof was sent to the applicant or his 
agent; and if the final fee is not paid within that period, the patent 
shall be withheld.” 

The final fee had not l>een paid by the [>etitioner and the patent 
had not l>een issued to him when the interference with the Eppler 
application was declared on July 16, 1912. Section 4904 of the Re¬ 
vised Statutes, relating to the declaration of interferences, is as fol¬ 
lows : 

“Whenever an application is made for a patent which, in the 
opinion of the Commissioner, would interfere with any pending ap¬ 
plication, or with any unexpired patent, he shall give notice thereof 
to the applicants, or applicant and patentee, as the case may 
2<4 be, and shall direct the primary examiner to proceed to de¬ 
termine the question of priority of invention. And the Com¬ 
missioner may issue a patent to the party who is adjudged the prior 
inventor, unless the adverse party appeals from the decision of the 
primary examiner, or of the board of examiners-in-chief, as the 
case may be, within such time, not less than twenty days, as the 
Commissioner shall prescribe.” 

Section 486 of the Revised Statutes provides that the Commis¬ 
sioner of Patents may establish regulations not inconsistent with law 
for the conduct of proceedings in the Patent OHice and such rules 
are to have the force and effect of law. In compliance with that 
mandate of the statute, among other rules of practice established, 
Rule 165 provides as follows: 

“After notice of the allowance of an application is given, the case 
will not be withdrawn from issue except by approval of the Com¬ 
missioner, and if withdrawn for further action on the part of the 
office a new notice of allowance will be given. When the final fee 
has been paid upon an application for letters patent, and the case 
has received its date and number, it will not l>e withdrawn from 
issue on account of any mistake or change of purpose of the appli¬ 
cant or his attorney, nor for the purpose of enabling the inventor to 
procure a foreign patent, nor for any other reasons except mistake 
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™ f£f,P art of * ,le , ofliee ; or because of fraud, or illegality in the 
application, or for interference ” ^ 

Pa^nfoH ' 1 ' 6 K 1 V r : 1 , HtatuU " nor ">« Rule of Practice of the 
1 atent Office prohibit the same attorneys from representing both' 

foUrnra/ 0 lnU ‘ rferenee P«xceding. Rule !»(> simply provides as 

JSzzzsgZ Ssua 5“,;: zz ss**s:& 

■" ™" ... - 1 

Upon the state of facts heretofore recited and the law and rules of 
practice applicable thereto, the decision against the petitioner was 

2 ,.) Wholly aside from the pertinent proposition that the 
prayers in the petition m this case are such as obviously to 

l q cTi a ,T rt ’ 1 i t gran,M ,he ' vrit - to direct an administratis 
ofteer to take a certain course in respect of matters expressly con¬ 
fided by law to bis judgment and discretion, the petitioner seems to 
hn\e overlooked the fundamental legal conception of jurisdiction. 
If the Commissioner of Patents had jurisdiction to allow or reject the 
application of the petitioner for a patent, and the jurisdiction to de¬ 
termine when any other application was in interference with it 

rei«^rn '(II have ,. be ! n hls dual decision, either in allowance or 
rejection of the application, or in determining priority of invention 

in the interference proceeding, in making that final decision he was 
exercising his judgment and discretion in respect of subject mat- 
tera oxer which he is expressly given jurisdiction by the statute. 

I lie writ of mandamus can never lie issued to an administrative 
officer unless he is refusing to perform a positive ministerial duty 
It cannot ic made to serve the purposes of an appeal from a decision 
which he has made, nor can it lie made the basis of a proceeding in 
any manner to review a legal ac t of judgment or discretion on his 
part which he has performed. If the act which the official has done 
is within the jurisdiction constitutionally confided to him bv the 
Congress, the mere fact that what he has done is at variance with the 
views of one side or another to the controversy does not give to a 
court the power to direct him by the writ of mandamus to undo what 
lie has done and proceed to act in a different manner. 

O-C Th® rule of law respecting jurisdiction is the same whether 
Zl '' a PHy, *° a court or an administrative officer. In the ease 

of Rhode Island vs. Massac husetts, Peters 057, in which the 
original jurisdiction of the Supreme Court of the United States was 
sought to be invoked, the court, stating that the case liefore it was 
one in which the general common law and equity jurisdiction did 
not apply and that its jurisdiction must 1 * found'in that special 
jurisdiction over the controversies between two states conferred in 
the federal Constitution, said: “Jurisdiction is the power to hear 
and determine the subject matter in controversy between parties to 
a suit; to adjudicate or exercise any judicial power over them ” 

I n the case of Ex Parte Gordon, 104 U. S., 515, there was a peti¬ 
tion for the writ of prohibition to restrain a district court of the 
23—3169a 
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United States from proceeding further in an alleged admiralty case. 
The judicial power oi the l nited States extends to all cases of ad¬ 
miralty and maritime jurisdiction.** (Constitution, Art. 2, sec. 2.) 
The Revised Statutes of the United States vest the exercise of this 
jK»wcr primarily in the district courts. The question in this suit was 
whether or not a certain proceeding in admiralty could l>e had to re¬ 
cover damages for the drowning of persons in a collision of two 
vessels while navigating the waters of the United States, it l>eing con¬ 
tended that there was no right in admiralty to recover by libel 
against a vessel for personal injuries resulting in death. It was 
urged that Lord Campbell'S Act, and the various statutes in the 
United States following that act. had not been extended to the ad¬ 
miralty courts. In the opinion the court said: 

“The district courts having the power to hear and decide all cases 
arising under this jurisdiction, when a prohibition is applied 
277 for, tbe question is not whether a libellant can recover in the 
suit he has begun, but whether he can go into a court ad¬ 
miralty to have his right determined.” 

And farther on in the same case, the court said: 

“So here, the Court of Admiralty has jurisdiction of the vessel, 
and the subject matter of tbe action, to-wit: the collision. It is com¬ 
petent to try tbe facts, and, as we think, to determine whether, since 
the common law courts in England, and to a large extent in the 
United States, are permitted to estimate damages which a particular 
person has sustained by tbe wrongful killing of another, the courts 
of admiralty mav not do tbe same thing. II the district court en¬ 
tertains a suit * * * an appeal lies. Under these circumstances, 

it seems to us clear that the admiralty courts are competent to deter¬ 
mine the questions involved, and that we ought not to issue the 

prohibition asked for.” . . 

In the late case. In the Matter of (»rcgorv, I etitioner, ..19 l . r>., 
210, Mr. Justice Hughes, in dealing with the case, in which the 
jurisdiction of the Police Court of the District of Columbia was 
attacked, in passing upon tbe jurisdiction of that court in a case 
wherein it was alleged that the proceedings taken were entirely 
beyond its jurisdiction, pointed out clearly what was in fact the 
jurisdiction. In that case, an act of Congress had been passed ap¬ 
plicable in tbe District of Columbia, providing among other things 
a license upon certain businesses, including that of proprietors of 
gift enterprises. That act provided that violations in respect of 
oift enterpries should l>e prosecuted by information tiled for or on 
behalf of the District of Columbia in the Police Court of the Dis¬ 
tinct. The court, speaking through Mr. Justice Hughes, in that 

CflS© SUlil I 

“We have then a statute with valid operation. This being estab¬ 
lished, there can be no question that it conferred upon the Police 
Court, bv its express terms, jurisdiction of the offense and that the 
court tried and convicted the petitioner. * * * Here in this ap¬ 

plication this court does not review the correctness of the conclusion 
of the Police Court as to the violation of the statute by the petitioner, 
or of the decision of the Court of Appeals of the District as to the 
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o-o sufficiency of the information filed against it. The question 

'. ere ,s "°; ® n ® »f guilt or innocence, but simply whether 

. 1 , , ,i VT'! had Jurisdiction to try the issues, and as we find 

wrif , f' e h. 1 a * eonferred that jimsdiction, the application for a 
wilt of habeas cor]ms must Ik> denied.” 

In the case of U. S. e\ rel. Morris vs. Scott, 25 App. D. C. 88 
Morris was being prosecuted in the Police Court for the alleged viola¬ 
tion of a municipal regulation which was alleged to be invalid. The 
» '|' e ‘ >llrt llad ex P. r< ! 8s jurisdiction under the act of Congress of all 
Ifistih? “rTl T ,C, r <md regulations in force in the 

the'^urfoftpS" "* deliveri "« ,he "P in ™ of 

, 1 , liel | ,er the invalidity of a regulation about to lie enforced in 
that court presents such a case ol excess of jurisdiction as would ius- 

ll'tl'Z ,S 7?l° f ‘ 10 w "‘ P re T"' S H question of difficulty which the 
/ H- •' Ie lucent case docs not require us to determine. The 
validity of the regulation is a question of law which the police court 
must necessarily determine in the exercise of its jurisdiction of the 
subject matter. If decided adversely to the petitioner and conviction 
lollows, lie mav apply for a writ of error to review the judgment.” 

I he writ of prohibition was accordingly refused, the rule dis¬ 
charged and the petition dismissed. 

.l?? 1 ® Y 8 ’. '?V 0,,1 b, fit) N. A . o.)!), which was a habeas corpus 
* ! ^n! K >r ' 111 discussing jurisdiction, said: 

I lie court had jurisdiction of the jierson of the accused and of 
criminal offenses committed within the County of New York and 
.ivs essari y had jurisdiction to pass upon the form and sufficiem-v of 
the indictment and the order and course of the trial, and decide every 
question that arose in its progress; and whether the determination (if 

not HYv'i t V |N>, ‘ a, 'r ? r al V f th , e q" es,l °ns was right or wrong did 
i affea the jurisdiction. In other words, the court had jurisdiction 

to make wrong as well as right, decisions in all stages of the prosecu- 

oiHiabesis 's!m„s.” ^ "' >uh " CK ^ ° r ,vron 8 eann ®‘ raised 

o-o • c l>i,, k * T *lfortl, Petitioners, decided 

m the Supreme Court of the United Suites on November 5 

writ r '- being case No. 24, Original, there was a petition for a 
w i it of mandamus to require the judges of the United States Court of 
Customs Appeals o take jurisdiction of the petitioners’ cause and to 

b .v^ °i 1 le ?“m e u I K,n bs merits. The rule to show cause 

la mg lieeni'ssued, the judges made return, setting forth the proceed- 

dechlcil tlis Cu8 ^! ,,s A PI’ eals and alleged that the court had 

of .‘be petitioners, and if the writ of mandamus issued 
it would only require it to do that which it had already done In this 

Vvj’ff (Vof'l'fi' 15 * Tt Ul lnl, r ,,l€<1 rertain merchandise under the 
Port ,f \W V 9 f’ 1 be gjsKls were assessed by the Collector of the 
io ■> . • \ < k as bofiabje at a certain value. The Tariff Act of 

certain iUne J “ Pr vl r n d,rc< ‘ in s « he Secretary of the Treasury in 
fiffA rr -- U ' ? pde , r the assessment of duty on jnqiorted goods on a 

U ,! 1 I *"' 8 ? f va ue from that applied to petitioners’ goods In 
this case, the petitioners requested the Secretary of the Treasury to act 
in accordance with wlmt they claimed was the positive Sum of 
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the Tariff Act. This the Secretary refused to do, alleging that the 
practice of the Treasury Department in construing the law put the 
petitioners outside the relief asked. The petitioners protested and the 
protest was submitted to the Board of General Appraisers, and was 
overruled, and the importers ap|>ealed to the Court of Customs Ap¬ 
peals. The Court, in deciding the appeal, simply held that the Secre¬ 
tary s refusal to direct the Collector of Customs to re-value imports 
was not reviewable by the Board of General Appraisers, nor bv 
-SO the Court of Customs Appeals. The petition for the writ of 
mandamus in the present case was then filed. The Supreme 
Court, in its decision, held that by hearing and considering the appeal 
the Court of Customs Appeals took jurisdiction of the cas© of the peti¬ 
tioners and decided it. f l he opinion stated, in sulistance, that whether 
or not the Secretary of the Treasury properly refused to accede to the 
|»etitioners application for revaluation was immaterial, as was also the 
soundness of the view of the Court of Customs A| >|>eals that under the 
statute that court hail no authority to review the action of the Secre¬ 
tary ol the 'treasury. In the course of the opinion Mr. Justice Dav 
said : 

“It is elementary that the writ of mandamus will not issue to re¬ 
quire the court to make a particular decision, and may only lie in¬ 
voked where the purjiose is to require action of a court of competent 
jurisdiction, where such court has refused to exercise the jKiwer of 
decision with which it is invested by law. We think it clear that the 
Court of t ustoms Appeals did take jurisdiction of the case of the peti¬ 
tioner on appeal from the order of the Board of General Appraisers, 
and decided it according to its interpretation of the statutes of the 
l nited States. These facts warrant the statements of the respondents 
in their return—that if the writ should issue; requiring a decision of 
the case, they could only repeat the decision which thev have already 
made.” 

In the case Ex Part© Park Square Automobile Station, Petitioner, 
“1 ? ' 412, the American Locomotive,Company, a corporation of 

the State of New \ork, was carrying on husine*** in New Hampshire, 
and tla* petitioner, a Maine corporation, commenced suit for breach of 
contract against the American locomotive Company in a New Hamp¬ 
shire state court. In that court the defendant locomotive Company 
prayed a removal of the case, not to the District Court of the United 
States for the District of New Hampshire, but to the District Court 
jjf ! ,,e l n 'ted States for the Northern District of New York. 

1 1 Ins prayer was denied by the state court. Thereafter the 

I ocon tot ive■Company, executing a bond for removal, filed the 
record in the District Court of the l nited States for the Northern Dis¬ 
trict of New ^ ork. The plaintiff moved to remand, not because the 
ca<e was not removable, but on the ground that under the federal 
statute it was solely entitled to he removed to the District Court of the 
l nited States for the District of New Hampshire. The motion being 
denied, upon petition a rule was issued to the District Court of the 
Northern District of New York to show cause why a writ of man¬ 
damus should not l>e granted directing the district court to reverse its 
ruling and remand the cause, the contention of the petitioner being 
that manifest error was committed in taking jurisdiction on the re- 
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Jw! 1 Ttf* "i" 8 ™ , 'T nl,le ,,ndcr tl,e statute to the District 

Court of the United Spates for the District of New- Hampshire alone. 

I he Supienie Court, however, u|>on hearing, discharged the rule 
holding that, notwithstanding the lower court erred in refusing to 
"’“Jf/Y 1 U "«*w and m taking jurisdiction, as such error was sus- 
cepUble of being reviewed by the regular methods provide.! by the 
statute, that is, by review of the Circuit Court of Appeals if the whole 
<ase were, taken to that court, or by the (Supreme Court itself in the 
exercise of its |*»wer to issue a writ of certiorari in a proiier cause 
here was no power to substitute the writ of mandamus as a means of 
ie' ! e " ln K fw th f express remedial processes created by the statute for 
sucb purposes. In the course of the opinion Chief Justice White said: 
l, I ,s 1101 disputable that the proposition thus relied upon is well 
lined, anil hence alirelutelv disbars us from reviewing by man¬ 
damus the action of the court below complained of, whatever may be 
our conviction to its clear error/’ 

282 The whole proceedings in the present case show a jurisdic¬ 
tion in the Commissioner of Patents to hear and determine the 
questions involved in the alleged right of the jietitioner to his patent 
which he now says was illegally denied him. It is not necessary to 
pass "ion the accuracy of that allegation. As was said by a dLrtin- 
gni shed jurist, “A court may have jurisdiction to make wrong de¬ 
cisions as well as right, ones. ’ If the petitioner desired a direct re- 
l e " <>f the action of the Commissioner of Patents in finally denying 
his application and granting priority of invention to Eppler in the 
nterference .iniceeding, the statute gave him the right to an ap¬ 
peal to the Court of Appeals of the District of Columbia. ^ 

rnially, with a general jurisdiction in the Commissioner of Pat¬ 
ents to hear and determine interference proceedings, in the exercise 

mitted'h/nisplf , <0, J ‘T* 1 . . b /. Iaw > *he petitioner Iras sub- 

niitted himself to that jurisdiction. Aliout April 24, 1916, he Hied 

U, ° Conimissioner of Patents to re-open interference 
1 O' ou.b.io, the ]>i-<K-ee<hng 111 which a decision against him and 
awarding priority to Eppler had l,een rendered. The counsel for the 

Iba/.'/mi !UK H >pIer " e 'T ,ie!U ' <1 ’ ,he Commissioner of Patents took 
that iietition under consideration, and denied the petition. It does 

not require the citation of authorities, although there are many to 

support the proposition that when parties have submitted to a court or 

quasi-judieml officer a care of the sort, within its or his jurisdiction 

and that, case has lieen decided, they cannot thereafter be heard to 
deny the jurisdiction. w 

Rule discharged. 

J. HARRY COVINGTON, 

January 21, 1918. Chief Jmtice - 

283 Supreme Court of the District of Columbia. 

Monday, January 21, 1918. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 
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This cause coining on to he heard upon the petition, rule to show 
cause, answer of respondent, and motion of petitioner for judgment 
notwithstanding said answer, and having been argued and submitted 
to the Court, it is considered that said motion for judgment Ik», and 
it is hereby overruled, the rule to show cause 1**, and it is hereby dis¬ 
charged, and the petition is dismissed, ami that res|»ondent recover 
against, petitioner the costs of his defense, to be taxed by the Clerk, 
and have execution thereof. 


Order for Appeal A* Citation. 
Filed February 12, 1918. 


The Clerk of said Court will enter an appeal to the Court of Apj>eals 
and issue Citation to Appellee. 

WILLIAM A. M1LL1KFN, 

Attorney for Plaint if}. 

Citation issued. 


281 


In the Supreme Court of the District of Columbia. 


At law. No. 00020. 

IIenky Briggs 
vs. 

Commissioner of Patents. 

The President of the Cnited states to Commissioner of Patents, 

(1 reeling: 

You are hereby cited and admonished to In? and appear at a 
Court of Appeals of the District of Columbia, u|K>n the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal entered in the Supreme Court of the District 
of Columbia, on the 12" day of February, 1918, wherein Henry 
Briggs is Appellant, and you are Apj>ellee, to show cause, if any 
there 1 h\ why the Judgment—rendered against said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable .1. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 12" day of February 
in the year of our Lord one thousand nine hundred and eighteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By ALF. G. BUIIRMAN, 

Ass’t Clerk , 
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lo'ls ni ° e ° f lhe al>OVe Cita,ion iU< ' e P ,e<1 this 12th day of February, 

T. A. HOSTETLER, 

Attorney for Appellee. 

I Endorsed :1 No..60 620Law. Briggs vs. Coinmr. Patents. 
C itation. Issue<l Febv. 12 , 1918. 


Memorandum. 

February 15, 1918.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed February 10, 1918. 


The petitioners Ilenry Briggs, aligns the following errors in the 
order of the Court entered herein; 

The Court erred; 

In refusing to grant the Mandamus as prayed for by Petitioner- 
In refusing to hold, that lnterferenee No. 35,038, is void, on the 
ground that the Commissioner knowingly permitted the same firm 
of Attorneys to conduct and manage said proceedings for both of 
the parties thereto; 

, In ''efusing to hold that the Commissioner violated Rule 96 of 
(lie I a ent Office in sending the notice of the fact, that his Attorneys 
uere also the Attorneys of his op)>onent, to the eare of said Attor¬ 
neys, instead of sending same to the applicant Henry Briggs direct • 
n refusing to hold Interference No. 35,033, void, for Fraud • ’ 

In refusing to hold that the decision by the Examiner in Inter¬ 
ference No. 3,>.033, was obtained by Fraud, and is therefore Void- 

of '' at . ,nterference N "- 35,033 is void, because 

, A® ful ( »to of the Commissioner to see that his notice as required 
by .Sec ,SUlt - wa - s actually delivered to the applicant 

28<> In refusing to hold that Interference No. 35.033 is void 
on the ground that the applicant Henry —was not served 
i? *gj Commissioner, with the notice required by Sec. 4904 U. S. 

i,nd n 4K0wfi tO T^ O, a S“* ‘S® ^"nmiasioner violated Sections 4885 
ii 10 l ti ?• Re y- Stat ; ln withdrawing the allowed Appli¬ 
cation of Ilenry Briggs from the Issue Files in order to institute 
Interference No. 35,033; and his action in so doing is void; 

WILLIAM A. MILLIKEN, 

Attorney for Henry Briggs. 
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Designation of Record. 

Filed February 10, 1918. 

******* 

The Clerk of the Court will plea**© prepare a transcript of the 
Record for Ap|>eal to include the following papers: 

Petition for Mandamus; 

Rule to show cause; 

Answer of Commissioner of Patents; 


Exhibits ns Follows. 

Petition of Henry Briggs for letters patent, filed Nov. 24, 1900. 
Notice of allowance of said Briggs' application, dated May 8, 1912. 
Letter from Phillips Van Everen and Fish, requesting institution 
of Interference proceedings between Eppler and Briggs allowed 
Application, dated June 25, 1912; and Notice from Commissioner, 
of withdrawal; 

287 File of Interference No. 35,033; 

Affidavit of Henry Briggs, addressed to the Commissioner 
dated Jan. 28, 1910; 

Letter of Commissioner to Phillips Van Everen and Fish, dated 
Jan. 28, 1910, enclosing copy of Briggs’ affidavit of Jan. 28, 1910; 
and letter of Phillips Van Everen ana Fish, in reply thereto; dated 
Jan. 31, 1910. 

Affidavit of Henry Briggs dated April 22, 1910; (in printed 

record page 24). 

Affidavit of Harriet Zul>er dated April 22, 1910; (in printed 
record page 25). 

“ “ Benjamin Phillips, May 11, 1910; (in printed rec¬ 

ord page 27 to 30). 

“ “ Horace Van Everen and Exhibit; May 9, 1910; (in 

printed record page 30). 

“ Fred O. Fish, and Ex. dated May 9, 1910; (in 
printed record page 32). 

“ Annie C. Richardson and Ex. May 9, 1910 (in 
printed record page 33,-34). 

Counter Affidavits of Henry Briggs and Harriet Zul>er, dated May 
10, 1910; (in printed record pages, 37-42;) 

Decision of Commissioner Ewing, denying Briggs’ petition to 
open Interference; (printed record page 42). 

Letter to Mess. Bacon and Milan, dated Aug. 2, 1912; 

“ “ Mr. Arthur A. Craft “ “ 0, “ 

from Benj. Phillips; 

“ “ Mr. Henry Briggs, “ “ 0, “ 

from Benj. Phillips; 

“ “ Mr. Benj. Phillips ** " 12, “ 

from Henry Briggs; 
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u Mr. Elmer Ilowe 
from Benj. Phillips; 
“ “ Henry Briggs 1 ’ 

from Benj. Phillips; 


“ 14, 

“ 30 , 


letter fo Benj. Phillips, dated Sept. 1 1912 
from Henry Briggs; ’ 

Mess. Bacon and Milans, “ 7, “ 

Henry Briggs, Oct. 23,’ 1912, 

from Benj. Phillips; 

Elmer P. Howe, Nov. 1 “ 

from Benj. Phillips; 

ontract between Henry Briggs and United Shoe Machinery Co 

Motion for Peremptory Mandamus- } uo ' 

Ordei of Chief .Iustice Covingt<.n;’and opinion bv him- 
Appeal; Citation to Commissioner* " ’ 

Assignment of Errors* 

ApStn/r <0,,y ° f re<: ° r(l ' bv Williflm A. Milliken, Attorney for 

WILLIAM A. MILLIKEN, 

February 14, 1918. ‘' ttorne 'J f or IIenr V Sriggs. 


‘289 


Appellee’s Designation of Record. 
Filed February 21, 1918. 


The Cierk of the Court will please prepare a Transcrint of 
Record for appeal to include the following papers and in'hw- 'lnl 

2 s« 1 ■■ - **— 

Pleadings , Etc . 

1. Petition for Mandamus. 

2. Buie to Show Cause. 

3. Answer of Commissioner of Patents. 

4. Motion for Peremptory Mandamus. 

Exhibits. 

Respondent’s Exhibit A. Briggs’ Petition of Jan. 28, 1910 

v* iSTi^iSyS^r* hoTO "- ■" 

etc 7 ' Re9P0nden, S Exhibit B > Br 'gg s ’ Second Petition to Reopen, 

24—3169a 
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8. Respondent’s Exhibit C, List of Papers Read at May 11, 1910, 
Hearing. 

9. Respondent’s Exhibit I), Interference File No. 35,033. 

10. Respondent’s Exhibit E, Briggs’ application, excepting 

For pa|>ers Nos. 12 and 13 substitute the following: 

(Here follow interference card; and declaration of inter- 

290 fercnce, which is identical with that in preceding Exhibit 1).) 

After Paper No. 1 5 omit the printed letter and form, and 
substitute the following: 

(Here follow allowance letter of Dee. 10, 1913; and memorandum 
of fee.) 

At the end of this exhibit put the following note: (The draw¬ 
ings of this application are identical with those of the following 
patent No. 1,098,011.) Then attach copy of that patent. 

11. Exhibit F,—the petition on page 1, and the index of tile 
contents on the pages immediately preceding and following the 
patent at the beginning of the exhibit. 

After this add the following note: 

(This application eventuated in patent No. 1,108,5(>0. 

12. Respondent’s Exhibit (1, Epplcr’s Divisional application. All 
excepting as follows: 

After the oath to the s|>ecilication put in the following note, 
omitting the papers named therein: (Here follow official letter and 
reply respecting fee, of March nth, 1912. and March 9, 1912; and 
the drawings which are the same as those of the appended patent 
No. 1,142,1.77.) 

Immediately following the affidavit under rule 75, insert the fol¬ 
lowing, omitting the papers named therein: 

(Here follow interference card, and the declaration of interfer¬ 
ence, which is .the same as that in the interference tile. Ex¬ 
hibit D.) 

291 After amendment of October 12, 1914, paper No. 12, in- 
sol's the following, omitting the papers named therein: 

(Here follow allowance letter of November 12, 1914, memoran¬ 
dum of fee and |K>wers of attorney in the Eppler patent, at the end.) 

Preceding the patent insert the following: 

(Here follows the patent No. 1,142,157 granted upon this ap¬ 


plication.) 

And insert copy of said patent. 

13. From Respondent’s Exhibit II. Briggs’ reissue application, 
the index of tile contents at front and back of exhibit, the petition 
and power of attorney (omitting the specification, claims, copy of 
patent, etc.), the letters of tne Examiner, the replies thereto, ap¬ 
peal, and power of attorney, that is papers Nos. 1, 2, 3, 4, 5, band 7. 
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Decisions, Appeal, Etc. 

1018 0r<,Cr aml ° pinion of Chief Justice Covington of Jan. 21, 

!•>. Appeal; Citation to Commissioner. 
lt>. Assignment of Errors. 

peuAnt 0rder f ° r C ° Py ° f Kecord >*>' Willia '“ A. Milliken for Ap- 
J<S. This Order of Appellee. 

Note.—F t is thought that it would he difficult for nnv one not 
familiar with the record to pick out the selected paiiers named hut 
not accurately placed, by appellant's order. ’ 

It has been found impracticable to make the customary “addi¬ 
tional order in this case. 1 

2!»2 The order has, therefore, lieen stated thus to simplify the 
matter and to enable the Clerk to readily find the papers or- 
dered in the sequence in which they customarily appear in such 
ti.m pts il1 " 1 ,w llul| eate omitted papers. This note will sene for 
order 0 erence (o show " lmt pa l> er » are additional to the Appellant’s 

J, n '> rief » this order comprises all the papers ordered |,y appellant, 
willi the additional papers ordered by appellee and which' are em- 
IsKhcd in the exhibits liled by the res|>ondent because of the elaborate 
reterence to then, in the petition for Mandamus Inn^y ^ 
merelv formal papers of the record have been indicated in their order 
b\ title merely, and duplication has been avoided by cross references. 

tion’’Vf^Hrkms'Llf“A' 1 ' 0 con,prise ihe “Second Peti¬ 
having ordered only the papers of his first informal petition ,„ul Ids 

Sf«ord’’l > tiV ’il 24 ’ 1!U< i i } n Bri »? s ’ Exhibit 1, “Transcript of 
Ke<or<l ) , the Briggs and hppler applications which have been ro\^ 

erred to at length every proceeding in this matter; and reme of the 

papeis in the reissue application which Briggs in his lietition for Man- 

.. . - x *"• 

are Ins .terns 12, 8, 31, 32, 33, 34, and 35. ' " ’ and 

Of the hxlubits.— 

EX,,i |«ilMit*s orfer° ally thC Si,mC aS " emS 10 and 11 of the ap ‘ 

29-i H, 1 m h | ibit . 1_ ;o rigRS_i ^ practically the same as items 12 to 
. ,ll vlusi\e of the appellant’s order; 

an 4 1 I s . .addition to the appellant’s order, excepting the 
“Contract ’, which is appellant’s item 30; P g tlie 

appellant’s order^^^ 11 ^ 8 ^^ the 8ttme aS items 21 ' 29 > inclusive, of 
Exhibit D is ap|>ellant’s item 8; 

Exhibit E comprises items 4 to 8 inclusive of appellant’s order the 
oilier papers of this exhibit, ordered by appellee, iJeing additional ; 
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Exhibit F, order is additional; 

Exhibit G, order is additional; 

Exhibit II, order is additional. 

T. A. HOSTETLER, 

Counsel for Respondent. 

HORACE VAN EVEREN, 

Valter f. Rogers, 

Counsel for Respondent, and Representing 

also United Shoe Mach inerg Company. 

February 21, 1018. 


294 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
298, lioth inclusive, to l>e a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>0920 at Law, wherein Henry 
Briggs is Petitioner and Commissioner of Patents is Respondent, as 
the sune remains upon the liles and of record in said Court. 

In testimony whereof, I hereunto subscril* my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of March, 1918. 

[Seal Supreme Court of the District of Columbia.| 

JOHN R. YOUNG, 

Cleric. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3169. Henry Briggs, appellant, vs. Commissioner of Patents. Court 
of Appeals, District of Columbia. Filed Apr. 4, 1918. Henry W. 
Ho<lges, clerk. 
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(Eourt of Appeala, Siatrirt of (Columbia 


Special Docket 
No. 10 


Henry Briggs. Appellant, 
vs. 

Commissioner of Patents, Appellee 


BRIEF FOR APPELLANT 


S IS AN A PI EAL I* ROM AN ORDER OF THE SUPREME 

Court, Dismissing Appellant’s Petition for a 
Mandamus to the Commissioner of Patents. 


STATEMENT OF CASE 

The petition prays for a mandamus directing the Com¬ 
missioner oi Patents to set aside an award of priority in an 
Interference proceeding between Andrew Eppler (assignor 

to the L mted Shoe Machinery Co.) and the appellant. 
Henry Briggs. 

? he I Kit,t,on ,s based on the ground that the award of 
pnoiity is void, for the following reasons: 
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The Commissioner failed to serve notice of the Interfer¬ 
ence on Henry Briggs, as required by Sec. 4904 of the 
U. S. Rev. Statutes; 

He failed to serve notice on Henry Briggs, as required 
by Rule 96 of the Patent Office, informing him that the 
same attorneys were attempting to represent Ixjth i>arties 
to this Interference; 

He permitted the attorneys for Eppler (assignor to the 
United Shoe Machinery Co.) to represent appellant, Henry 
Briggs, in said proceeding without his knowledge or con¬ 
sent ; 

He entered the award of priority alone iq>on a paj>er 
writing, entitled “Concession of Priority** purporting to l>e 
signed by appellant. Henry Briggs, without any evidence as 
to its validity, or anything showing by whom it was tiled, 
which paper appellant denounces as false and forged; 

The petition sets out the further ground for mandamus, 
that appellant tiled his petition with the Commissioner on 
April 24. 1916, asking that this Interference 1>e opened and 
this award set aside for the reasons alx>ve. which was re¬ 
fused bv the Commissioner, as also was an amended peti¬ 
tion by appellant; and that there is no apj>eal from this 
decision of the Commissioner. 

The case was heard by former Chief Justice Covington, 
who dismissed the petition for the following reasons, as set 
forth in his opinion: 

“Certain of these prayers emlx)died in the petition un¬ 
doubtedly relate to acts of the Commissioner of Patents 
which require the exercise of judgment and discretion in 
their performance, and consequently are entirely beyond the 
scope of the writ of mandamus." (Record, p. 189.) 

On page 191 he says: “Wholly aside from the pertinent 
proposition that the prayers in the petition in this case are 
such as obviously to require a Court, if it granted the writ. 
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to direct an administrative officer to take a certain course 

1U ,eS|,ect of n,atters expressly confided by law to his judg- 

" lc,u and dlscretlon . tlle petitioner seems to have overlooked 
:ne fundamental legal conception of jurisdiction.” 

His Honor evidently overlooked the grounds of the peti¬ 
tion. I he acts of the Commissioner complained of are not 
aits leil to his judgment or discretion. 

I file act is his failure to oliey Sec. 4904 of the U. S. Rev. 
Statutes; the second is, he failed to obey Rule 96 of his own 
office: and the third is, that he permitted one firm of attor¬ 
neys to represent both parties to this Interference, whose 
interests were in direct conflict, without the knowledge or 
consent of one of the parties, which is against the funda¬ 
mental princi|»als of our jurisprudence. 

It certainly can not be said that these are matters ‘‘con¬ 
fided by law to the judgment and discretion” of the Com- 
missioner. 

W ithout the service by the Commissioner, of the notice 
to Briggs, required by Sec. 4904, U. S. Rev. Stat, the Com¬ 
missioner never had jurisdiction over Briggs in the Inter¬ 
ference. and bv permitting the attorneys for Eppler, assignor 
to the United States Machinery Co., to also attempt to rep¬ 
resent Briggs in the matter, without his consent or knowl¬ 
edge, did not make him a party, and as there has been no 
appearance by Briggs, either in j)erson or by attorney, he 
was never a party to this Interference, and never had his 
da\ in court as the law requires, consequently the entire 
proceeding is void, as against him. 

As to this his Honor says: “Neither the Revised Stat¬ 
utes. nor the rule of practice of the Patent Office, prohibit 
the same attorneys from representing both parties to an 
interference proceeding, and in his* opinion such action was 
not an error. 

It is respectfully submitted, his Honor is wrong. 


I 
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ill closing his opinion. Record, page 195, his Honor, Jus¬ 
tice Covington, says: 

“Finally, with a general jurisdiction in the Commis¬ 
sioner of Patents to hear and determine Interference 
proceedings, in the exercise of a discretion conferred 
upon him by law, the petitioner has submitted himself 
to that jurisdiction. Alxnit April 24. 1916, he filed a 
jietition with the Commissioner of Patents to reopen 
Interference No. 35,U33, the proceeding in which a de¬ 
cision against him and awarding priority to Hppler had 
been rendered. The counsel for petitioner and Eppler 
were heaid, the Commissioner of Patents took that 
petition under consideration and denied the petition. 
It does not require the citation of authorities, although 
there are many, to sup]K>rt the proposition, that when 
parties have submitted to a Court or quasi-judicial 
officer a case of the sort within its or his jurisdiction 
and that case has been decided, they can not thereafter 
be heard to deny the jurisdiction.” 


This makes it clear that his Honor did not understand 
out* petition for mandamus. 

We nowhere in our petition for this mandamus attack the 
jurisdiction of the Commissioner over the petition we pre¬ 
sented to him April 24, 1916, asking that the Interference 
No. 35.033 be reopened and the award of priority set aside. 

On the contrary, we not only recognize that jurisdiction 
but we expressly claim it was his duty to open it, and the 
basis of our present ]>etition for a mandamus directing him 
to do so is, that we have no appeal from his refusal to open 
the Interference, and that our only remedy for this wrong 
is a mandamus as prayed for. 

His Honor also says: 

“If the petitioner desired a direct review of the ac¬ 
tion of the Commissioner of Patents in finally denying 
his application and granting priority of invention to 




Kppler in the Interference proceeding, the statute gave 
him the right to an appeal to the Court of Appeals of 
t District of Columbia. (Record, page 195.) 

Mis Honor again overlooks the fact that the time for an 
appeal from the award of priority in the Interference pro¬ 
ceeding had expired before Briggs ever heard of it and he 
therefore could not appeal. 

^ I lie award of priority w as entered in the interference No. 
o 5,933, No\ ember, 1912, and Briggs knew nothing of it 
until 1915. as the record shows, so that his right of appeal 
had been effectually blocked by the conduct of these attor¬ 
neys in concealing from him every step that was taken in 
the Interference proceeding, and in especially concealing 
from him this award of priority. 

d his was the very reason that made necessary the peti¬ 
tion to the Commissioner to reopen the Interference; and 
because there is no appeal from his refusal to reopen the 

Interference, it became necessary to file this petition for a 
mandamus. 

It is dear, therefore, that his Honor based his opinion 
and his order dismissing our petition for the mandamus on 
an entire misconception of our complaint. 

Statement of Facts. 

On May 8. 1912, appellant, Henry Briggs, was allowed a 
patent on an application filed Noveml>er 24, 1906. His at¬ 
torneys of record were Phillips VanEveren and Fish, of 
Boston, Mass. Notice of this allowance was sent by the 
Commissioner to Briggs, care of. said attorneys, and the 
application was passed to the issue files of the Patent Office. 

! hese attorneys suppressed this notice to Briggs and con¬ 
cealed from him the fact of allowance of the patent. 

On June 25, 1912, these attorneys, acting as “attorneys 




tor Andrew Fppler” (assignor to the United Shoe Machin¬ 
ery Co.), wrote to the Commissioner of Patents as follows: 
“Claims 1. 2, 3, 4, and 5, as now presented, are the same 
claims 8, 9, 2, 5, and 6 of the allowed application of Henry 
Briggs, serial No. 344,828, tiled November 24. 1906, and it 
is requested that an interference proceeding lx* instituted 
lietween this application and the said Briggs application.” 
( Record, page 2.) 

It appears that they had. on March 11, 1912, filed an ap¬ 
plication for Andrew Fppler (assignor to the United Shoe 
Machinery Co.) a division of one filed August 8, 1908, and 
that after the Briggs application had been allowed and notice 
of same sent out by the Commissioner, they then so amended 
this Kppler application as to make it conflict with the Briggs 
allowed application for the very purpose of securing this 
Interference proceeding. See affidavit of Fred O. Fish and 
Meniotandum, Record, pages 43, 44. 

.Ml of these facts were concealed from Briggs. 

L p< n receipt of this letter from these attorneys the appli- 
cation al o\\ eel to hrt^^s w as withdrawn from the issue 
files of the Patent Office, and on July 16, 1912, this Inter¬ 
ference was instituted. ( Record, page 90.) 

Notice of this Interference was sent by the Commissioner 
to Briggs, to the care of said attorneys, but was returned to 
the Commissioner undelivered . and on August 1, 1912, the 
Commissioner wrote these attorneys of this fact, and re¬ 
quested them to furnish him “the present address of Henry 
* * * within ten days from date in order that 

the notice may l>e forwarded in accordance with the rule.” 

( Record, p. 02.) He should have said, “in accordance with 
the statute.” 

In reply to this letter these attorneys wrote the Commis¬ 
sioner. on August 6th, that they did not know the address 
v 1 Briggs, although this record shows they did know it and 
were writing him on that very date. (Record, p. 82.) 
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, ,e C 0 "" niss,one r made no further effort to ascertain the 
address of Briggs or to serve hint with this notice, but pro¬ 
ceeded with the Interference without it. As a consequence 
l.nffgs was never served with the notice of this Interference 
^ t le C ' -inmtssioner, as required by Sec. 4904, U. S. Rev. 

His I lonor, Justice Covington, considered this was a suffi¬ 
cient compliance with the statute. (Record, p. 189, bottom 
of |>age.) 

I>ut the Commissioner of Patents did not think so, as his 
letter on record 92 shows. In his answer the Commissioner 
•sets up as a defence for his failure to give this notice, that 

,'ff " as notified of dm Interference by these attorneys. 
Mb by letter and in an interview hail with Briggs in their 

office on October 30. 1912, and that this cures his failure to 
give the notice. 

It IS true that Briggs was informed by Phillips in the in- 

ten ieu ie had with him in his office on October 30 1912 

of this Interference, but he was not informed of the whS 

truth. He was not informed that a patent had been allowed 

>mi on his application of Novemlier 24, 1906, and that it 

had lieen withdrawn from allowance, and this Interference 

instituted at the request of these very attorneys acting for 

Rppler m the interest of the United Shoe Machinery Co and 

against the interest of Briggs. Xor was he ever informed 

ot these facts either by the Commissioner or by these attor- 
nevs. 

Being left in ignorance of these material facts, Briggs (re¬ 
lieving these attorneys were acting for him as his attorneys 
consulted with their Mr. Phillips and directed him to file his 
[Weliminate statement in the Interference, and trusting to 

his faithfully doing so, Briggs left the case in Phillips’s 
hands. 

As it now appears, Phillips claims that he was not acting 




for Briggs hut for the United Shoe Machinery Co. alone, 
whose interests were in direct conflict with Briggs. 

As a consequence Briggs was not represented by attorney 
in the Interference, and not having l>een served with notice 
by the Commissioner, as the statute requires, he was not a 
party to the proceeding. 

The Commissioner sets up as a further defence to his 
failure to serve this notice on Briggs, that Briggs signed a 
“concession of Priority” in favor of Eppler, and that the 
award of priority was based on this concession. 

The facts as to this “concession of priority” are as fol¬ 
lows: 

On Octol>er 23, 1912. Phillips wrote Briggs as follows: 

“My Dear Mr. Briggs: I have been making a fur¬ 
ther investigation with a view to get all the facts that I 
can concerning the date when you conceived and re¬ 
duced to practice your improvement in back gage and 
work rest mechanism, and I want to ask you to please 
l)e sure to stop and see me on your way back from 
Maine, at which time I should like to go over these 
facts with you.” (Record, p. 13.) 

In response to this letter, Briggs called at Phillips’s office 
on his way home on Octol>er 30, 1912, and had an interview 
with him. Phillips had him dictate to a stenographer in 
reply to questions from Phillips, a statement as to his con¬ 
ception of these inventions involved in this Interference, 
which was reduced to typewriting and brought in to Briggs 
to sign, and as Briggs testifies, was signed by him at that 
time, as he thought. 

Phillips testifies that it was not, and that Briggs did not 
sign any paper in his office on that occasion. Briggs testi¬ 
fies that he did sign a paper which he thought was his state¬ 
ment which he had just dictated. 




i his is an important point when taken in connection with 
subsequent developments. 

After securing this off-hand statement from Briggs, Phil¬ 
lips, without making any effort to inquire as to any of the 
facts and dates given in Briggs’s statement, at once told 
Briggs that he thought Eppler was entitled to the patent, 
and asked him if he was willing to sign a concession of pri¬ 
ority, and he said that he was. (Record, p. 40.) 

In reply to this statement, Briggs, in his affidavit on Rec¬ 
ord, page 49, says, “the statement by Benjamin Phillips on 
top ot page three of his affidavit reading as follows, ‘I told 
him 1 thought Eppler was entitled to the patent,’ is true, but 
the remaining words ‘and asked him if he was willing to 
sign a concession of priority, and he said he was,’ are false 
in every word. He neither asked me to sign such a paper, 
nor did 1 consent to do so.’’ 

Further on he says: “At no time did Phillips, or any one 
in his office ask me to sign any concession paper in this mat¬ 
ter. and I have never signed such a pa}>er.” This statement 
by Briggs has the ring of truth in it. and Phillips did not 
reply to it, although he had full opportunity to so do. 

Briggs adds: “I was in Phillips’s office on the date 
stated l>etween one and two hours, and if I had been willing 
to ha\e signed such a paper 1 would have done so then, and 
would not have gone to the trouble of dictating my long 
statement, which is shown in the affidavit of Miss Annie C. 

Richardson, filed herein, and to which I made oath at the 
time/’ 

There is a most important fact in this record on this point, 
which goes to sustain the statement by Briggs. 

On the following day Phillips wrote to his superior officer, 
Elmer I . How e, giving a full account of this interview with 
Briggs, and in this letter he makes no mention whatever of 
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this statement, that Briggs had consented to sign a conces¬ 
sion of priority in favor of Eppler. ( Record, p. 14.) 

It is inconceivable that so important a fact would have 
l>een omitted from this letter. 

It is safer to take the account of this interview written 
by Phillips the following day than his affidavit made (4) 
four years later. 

If Briggs agreed to sign a concession of priority on that 
occasion, we ask, why was it not signed then and there, and 
acknowledged lx'fore a Notary, or at least lx'fore a witness? 
^ et this was not done, and Phillips gives no reason what¬ 
ever why it was not. 

Now the thought arises: did Briggs sign this concession 
at that time believing he was signing his statement just dic¬ 
tated to the stenographer? If not, then what paper did he 
sign? Me swears lie did sign a paper then and there. 


W hat use was the statement dictated to the stenographer 
and put in typewriting, and read over to P»riggs and sworn 
to if it was not signed by him? 

L iHjuest ion ably, if this signature to this concession is 
Briggs, then it was signed when he thought he was signing 
his statement in Phillips’s office. He never saw Phillips 
atte~ that day. 


If not signed there in Boston, the signature is a forgery. 

The burden of proof is on this attorney, Phillips. 

His Honor, Chief Justice Covington, does not pass on the 
genuineness of this “concession. PTe merely refers to it as 
“a concession of priority, purporting to l>e signed bv the 
petitioner. (Record, p. 190.) 

After this interview in Phillips’s office in Boston. Briggs 
returned to his home in Hasbrotick Heights, New Jersev, 
and he testifies that he never received any communication 
from Phillips of any character after that. 

Phillips testifies that on November 5, 1912, he wrote to 


l 


> 
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l> ioritv aS, r, C . He,ghtS - enc,osin ? this concession of 

an<1 asked , h,m to sf gn it and return to him, and 

3 1 "as returned to him in due course of mail signed 

and that he is familiar i> • ’ 

i llt i . amiliar u ith Briggs s signature and is “abso- 

16 SignatUre ” is Bri ^’ s °' vn Personal 

bvffinfn' n. tl,, u l!nggS S3yS M ° such ,etter was received 
•'. " and that lle never s aw the “concession of priority” 
until he saw it on file in the Patent Office in 1915. 

Ihiggss affidavit is confirmed by that of his daughter. 
Mrs. /uber, who testifies that she is her fathers secretary 
.mu receives, opens and reads to him all his letters. That 
no etter was received by her father from Phillips in 1912 
at lashi ouck 1 leights, and that the “concession of priority”’ 
was not received at Hasbrouck Heights and was never seen 
’• K “' an<l "as not signed by her father there 
Either this is the truth or lioth Briggs and his daughter 
axe perjured themselves wilfully. Such a thought is ab- 
h«i rent. I here is nothing in this record to warrant it. 

1 paper has no witness; it is not acknowledged before 
am o cia,, it has nothing to indicate where it was pre¬ 
pared or where it was signed, and there is no pretense that 
any one ever saw Briggs sign it. 

What is sti" more remarkable, this pajier xvas sent to the 
a nit - ice without any letter accompanying it to show 
uas t,le sender, or where it came from. The records 
"I the I’atenl Office do not show to this day where it came 
from or by what authority it was filed. 

Vet it was accepted by the Patent Office without the 
slightest evidence of its genuineness, and immediately acted 
on by the Examiner, and in two days after its filing this 
award of priority entered in favor of Eppler and against 
nggs, and the notice of same sent, to whom ? To these 
same attorneys Phillips. VanEvren, and Fish, and Briggs 
lelt entirely in ignorance of the whole transaction. 



Thereupon these claims were stricken from the Briggs' ap¬ 
plication by these same attorneys and transferred to Eppler’s, 
and a patent taken out in Briggs’ name by them, for the de¬ 
leted application, and this too was concealed from Briggs 
and this patent turned over to the Shoe Machinery Co., 
without any assignment from Briggs, and without any notice 
to him, and he never heard of it until 1915. 

No affidavit front Fppler has been filed in these proceed¬ 
ings. although he is still in the employ of the Machinery Co. 
and could be reached at any time. In view of the affidavit 
of Briggs, an affidavit from Eppler was very necessary, and 
its absence, is most material, and significant. 

There are some important letters and memoranda in the 
record which passed between these attorneys and Mr. Elmer 
P. Howe and Messrs. Bacon and Milans, which throw light 
on the conduct of this Interference proceeding, which will 
l>e considered later. They arc found on Record, 81 to 86. 

There was a motive for the action of these attorneys in se¬ 
curing this Interference proceeding and in conducting it, for 
both parties, which will appear by reference to the contract 
l>etween the United Shoe Machinery Co. and Henry Briggs, 
found on Record, 16-18. 

Prior to 1901, Briggs was engaged as an expert machinist 
by the Goodyear Machinery Co. This company was al>- 
sorbed about the vear 1900, bv this United Shoe Machinery’ 
Co. 

At that time Briggs had two abdications pending in the 
Patent Office for improvements in Shoe Sewing Machines, 
which the United Shoe Machinery Company was anxious to 
purchase, and on February 1. 1901, a contract was entered 
into between them, by which Briggs agreed to sell to the 
company these two applications and all improvements which 
he might make applicable to this machine. The company 
agreed to pay Briggs $10,000 cash for these two inventions. 
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and to at once liegin the manufacture of machines with these 
inventions in them, and to i>ay Briggs a royalty of $30 on 
each machine manufactured and disposed of. Briggs 
agieed to report to the company all improvements he may 
make in this machine and explain same to the attorneys of 
the company so that they may prepare applications for pat¬ 
ents thereior, and the company binds itself to prosecute such 
applications through the Patent Office, and to pay the fee 
and take out all such patents as may l>e allowed Briggs bv 
the Patent Office. 

Briggs agrees to assign all such patents to the company 
when received. This contract is to run during the life of 
the last patent issued on the two pending applications. These 
two intents were issued Octol>er 18, 1901, and this contract 
runs until October 18. 1918. Record, 16-18. 

1 his contract, forms a quasi partnership, between this 
company and Briggs, under which Briggs contributes his in¬ 
ventions applicable to this machine, and his inventive genius, 
and the company, manufactures its machines with his inven¬ 
tions. and pays him a royalty, of $30 per machine. It re¬ 
quires the utmost good faith, on the part of each. 

In pursuance of this contract, Briggs assigned these 
two patents to the company when issued and the com¬ 
pany paid him the $10,000, cash and proceeded with the 
manufacture of its machines with the Briggs inventions 

in them and paid Briggs the royalty up to and including 
January, 1910. 

After that it ceased paying the royalty, and when 
called on by Briggs, replied that the company was not 

then using any of his improvements and that there was 
no royalty due him. 

This record shows that Briggs in compliance with 
this agreement with the company made several im¬ 
provements applicable to this machine which he re- 
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ported to the company and on which patents were ob¬ 
tained which he assigned to the company as agreed. 

These patents are No. 684,58, No. 687,719, No. 1,030,- 
804, and No. 1,030,867, and are now held and owned by 
the company. 

The history of the inventions involved in this Inter¬ 
ference, is as follows. During the years 1903 to 1906, 
Briggs was engaged in developing and testing in the 
shops of the company, these improvements set forth in 
his application of November 24, 1906, which were al¬ 
lowed by the Commissioner of Patents on May 8, 1912. 

During all of this time, Fppler was an employee of 
this company, and had a room adjoining the one occu¬ 
pied by Briggs. He had full knowledge of what Briggs 
was doing, and full access to the shops in which Briggs 
was making his tests of these inventions. During the 
summer of 1906. there were some ten or twelve of these 
machines made in these shops of the company, and put 
in public use by the company. Record, 48. This was 
several months before Briggs application was filed No¬ 
vember 24, 1906. In fact, the affidavit of Fppler him¬ 
self shows that up to August, 1912, about 2.000 machines 
had been manufactured and put in public use, with 
these improvements in them. 

It is seen therefore that when this patent was allowed 
Briggs for these improvements, the company had made 
some 2.000 machines, on which it would have to pay this 
rovaltv to Briggs amounting to about $60,000, if it re¬ 
ceived this patent from Briggs. But if the patent came 
through F.ppler. it would cost the company nothing, for 
it already held an assignment from F.ppler. 

To save this royalty and all other royalties that 
would accrue under its contract with Briggs up to 1918, 
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tile object in view, when these attorneys put into 

motion, tins scheme to get this patent away from 
l.nggs. 

.. Illcy wel1 recognized that they could not succeed 
" . tlle,e was an actl >al contest as to the question of 
piiority. with Briggs represented by his own attorney 
acting m his interest in good faith, therefore i; was 
necessary, in some way, to avoid any contest. 

1 fence this concession of priority,” purporting to be 
signed by Briggs. 

Phillips had been Briggs attorney several years and 
knew lus peculiarities, as appears from a letter of his 
firm of September 7, 1912. Record. 84-85, which reads: 

Henry Briggs is a man of great positiveness and 
some peculiarities. It is difficult sometimes to lead 
him, and it is impossible to drive him.” 

Therefore the great importance of inducing him to 
come to Phillips office for a consultation, where he 
would be under the influence of Phillips who he still 
thought was acting as his attorney and acting in good 
faith in his interest. 

\\ hat a position for an attorney to occupy with a 
client who trusted him. 

Great stress is laid on the statement by the former 
Commissioner Ewing, on Record, page 54, that Mr. 
Rnggs “made no denial or response” to a statement by 
him to Briggs,” that the signature on the concession of 
priority was evidently his signature.” 

This remark was not made to Briggs, bv the Commis¬ 
sioner, but to his counsel. Mr. Milliken. who replied 
to it. 




Briggs had just that moment before signed an affida¬ 
vit containing this statement: 


“This paper was not signed by me. I never saw 
it until it was shown me in the tile of this Inter¬ 
ference proceedings, in June, 1915, and l never 
heard of its existence before. It is false in toto. 
Record, 33. 


This was the most positive denial of the genuineness 
of this concession of priority that could be made. 

This occurred on January 28, 1916, and a copy of this 
affidavit was sent to these attorneys by Commissioner 
Ewintr m his letter of same date. Record, a—. 33. 

In this letter Commissioner Ewing says: 


“The signature thereto is apparently that of Mr. 

BriggsT 

It is apparent that at that time the question in the 
minds of all, was not the signature, but.the genuineness 
of the paper, and how it got in the Patent Office files. 

To this letter these attorneys replied to the Commis¬ 
sioner : 


“We have no statement which we wish to make 
in response to the statement in Mr. Briggs letter 

and affidavit.’ 

Your obedient servants, 

Phillips Van Everen and Fish. 

After the receipt of this letter, this Commissioner 
Ewing advised Mr. Briggs in the presence of his counsel 
Mr. Milliken, to file his application for a reissue of this 
patent, which was done, March 15, 1916. 


W hen , he matter came before Commissioner Ewing, 

unc er riggs petition to set aside this award, and open 

us Interference, Briggs counsel was astonished to find 

that the Commissioner had already formed and ex- 

pressed his opinion, based on this incident on January 

28th and this case was decided by him, on that precon- 
ceived opinion. 

He lost sight of everything in the record, going to 
show that this concession was not the genuine paper of 

riggs, and that he had never had a hearing, in the 
Interference. 

1 his application for a reissue of the Briggs patent 
was filed -March 15, 1916, and finally rejected by the 

Examiner, from which Briggs appealed March 21. 1927 
to the Hoard of Examiners. 

On April 24, 1916, Briggs filed his petition with the 
Commissioner asking him to reopen the Interference 
and set aside the award of priority and grant him a 
ieai ing - on the question of priority. 

The Commissioner denied this petition, basing his 
opinion on the facts heerinbefore stated; to wit, that he 
saw Briggs sign his name to the affidavit of January 28, 
1916, and then formed the opinion that the signature 
was apparently Briggs. Record, 21. 

Briggs appealed from this decision and this Court 

dismissed Ins appeal on the ground that no appeal would 
ie from this decision. 

Thereupon Rriggs filed an amended petition before 
the Commissioner asking again to have the Interference 
reopened, on additional grounds, and his petition was 
again denied. Record, 15. 

The petition for mandamus shows these facts and that 
it is not possible to secure a consideration of his appli- 
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cation on its merits, unless this award of priority is set 
aside and a hearing had in this Interference on the <|ues- 
tion of priority, in which Briggs can he represented by 
his own attorney acting in his interest, in good faith. 

As there is no appeal from this decision of the Com¬ 
missioner, and Briggs shows a great wrong has been 
done him, there is no remedy except through a manda¬ 
mus as prayed. 

ArGUM ENT. 

The bare statement of these facts, is the most im¬ 
pressive argument that can be made for appellant. They 
are such facts as lead irresistibly to but one conclusion. 
This award of priority is void. 

It is void: because the Commissioner violated section 
4904 of the revised statutes, by not serving notice on 
Briggs of the institution of this Interference: 

because he violated rule 96 of his own office by not 
serving Briggs with notice that these attorneys were 
attempting to represent both parties to this Interfer¬ 
ence ; 

because he violated that well settled principle of our 
jurisprudence, that “no man can be deprived of his 
rights, but by due process of law,” in allowing these at- 
torneys to represent Briggs and his opponents without 
his knowledge and consent: 

because of the fraudulent conduct of these attorneys 
iu concealing from Briggs all letters addressed to him 
from the Commissioner of Patents and sent to their 
care, and concealing from him ad information a? to the 
facts concerning this Interference: 

because of their attempting to act as his attorneys 
when in reality they were acting directly against his 
interest, and in the interest of his opponents, the United 
Shoe Machinery Co.: 





..rioritvT ? "° invest ’S at ' on of the question of 

[ { ™ lhe Con,n,issi °ner of Patents, but an award 

of p .ority was entered on a concession of priority 
w uch Briggs denounces as false and a forgery and 

t'tzr eStabHSl,ed aS genuine b - V the ev 'dence in 

n partvTo ^ beCaUSe Dri ^ s was not 

n party to the Interference, and made no appearance 

, T a " d consequently, has not had “HIS DAY IN 
LULK| , as the law requires. 

This Court has said in Newcomb Motor Co. v. Moore 
oO App. I). c„ 46S: 


The statute therefore imposes upon the Com- 

S'™ “"I'V' th. panie., p,i„°To 

the first hearing before the Examiner.’ - 

The Commissioner can not disregard this duty im¬ 
posed by statute, and excuse his action by showing the 
attorney for the Machinery Co. gave the notice. 

Nor does this concession of priority, purporting to be 
signed by Briggs relieve the situation. 

There is no evidence to prove the genuineness of this 

paper over the affidavit of Briggs and his daughter, de¬ 
nying it. 

His Honor Justice Covington could not find sufficient 

evidence, in the record, to decide that this paper is 

genuine: for lie says of it: “a concession of priority. 

purporting to be signed by the petitioner" was filed in 

the Patent Office in the Interference proceedings. 
Record, 190. > s • 

This is the only reference he makes to it. 

Had he been satisfied that this is the genuine paper 
of Briggs, he would have said so. 
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It is urged that the letter of Briggs to Phillips of date 
August 12, 1912, sustains this “Concession of Priority.” 
Very great stress is laid by the attorneys for the Shoe 
Machinery Co. (which company is the real contestant 
in this matter) on this letter. It runs as follows. 
Record, page 13: 

“Mr. Benj. Phillips. Dear sir. Your letter re¬ 
ceived and contents noted. I don't see where there 
is any value now in the patent for me that 1 should 
spend the fare to Boston and hack as 1 am not com¬ 
ing home until November next if Eppler has the 
first claim or not 1 do not know as it is so long ago 
that I have forgotten all about it. Sorry that vor. 
have been :o so much trouble to find me l will stop 
in to see you when 1 come through Boston. Hop¬ 
ing this will find you well and happy as it leaves me. 
Yours, H. Briggs.” 

To take all the force out of this claim, it is only neces¬ 
sary to call attention to the situation at that time, in the 
mind of Briggs. The Shoe Machinery Co. had ceased 
paying him the royalty called for in its contract and had 
stated as its excuse, that the company was not using any 
of Briggs patents. Briggs naturally therefore did not 
feel on good terms with the Machinery Co. In addition 
the record shows that Briggs had at this time four appli¬ 
cations in Phillips* hands, some of them filed as far back 
as 1902 and 1903. and he well would be unable to recall 
what application Phillips referred to. 

This letter was therefore written in total Ignorance of 
the true situation, namely, that a patent had been al¬ 
lowed him for these inventions on May 8, 1912, and that 
the Shoe Company was in reality then using them, in all 
of its machines and had been so using them from 1906, 
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and had made up to that time about 2,000 machines with 
these inventions in them. 

Had these facts been given to Briggs by his attorneys, 
it is very evident that he would have seen that it was a 
matter of great importance to him. This clearlv appears 
from his next letter to Phillips, of date September 1, 
1912, Record, page 13, as follows: 


Mr. Benj. Phillips. Dear Sir. Yours of the 30th 
mst. received. Xow if you can find the date I made 
the band lock on the machine for the back gage 
and slide rest, the same lock as I used for the thread, 
as you must remember that one I tried when 1 
found that did not work on the roller type or Hor¬ 
ton, and eventually worked out the one in question. 
Hoping this will help you in the matter. Yours 
truly, Henry Briggs.” 


This letter is written in reply to the letter from Phil¬ 
lips to Briggs of August 30. 1912, which gives Briggs 
some idea as to what application of his was involved in 
the Interference. It is seen that lie then at once gave 
Phillips the information he wanted. This letter also 
has an important statement in it. that Phillips himself 
“must remember” certain things, going to show that 
Briggs had disclosed this invention to Phillips long be¬ 
fore the Eppler application was filed. This little fact is 
most important when taken in connection with the state¬ 
ment in the letter from these attorneys to Bacon and 
Milans on Record, pages 14-15, reading, “we have been 
unable to confirm an earlier date of conception for 
Briggs which one of the members of our firm has--that 
is to say, Mr. Phillips believes that he recalls that he 
knew about this invention a great deal earlier than any 
date we have been able to find in the records, and with- 
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out Mr. Briggs assistance we have been unable so far, 
although diligently endeavoring so to do, to find any 
confirmation of Mr. Phillips’ recollection of these earlier 
dates.” This letter is dated September 7, 1912, just after 
the above letter from Briggs to Phillips. And yet al¬ 
though they say they can not get on without a consulta¬ 
tion with Briggs, and ask him to come to their office 
in Boston to consult with them about the matter, we 
find that when he does come in response to their re¬ 
peated requests, the only thing done is to get an offhand 
statement from Briggs, and then Phillips tells him, Ep- 
pler has the priority, and is entitled to the patent. 
Nothing is heard as to Phillips’ recollection of the earlier 
date he had in mind, and nothing is said by him to 
Briggs on this point. Phillips had accomplished what 
he wanted, in getting this man to his office, and securing 
his statement to the stenographer, and then without the 
slightest effort to investigate any of the facts in that 
statement, Phillips at once attempts to persuade Briggs 
that Eppler is prior to him and it would be useless to 
contest it. 

It is the same old story of the spider and the fly, “will 
you walk into my parlor?” 

It is difficult to conceive of conduct bv an attorney 
more unprofessional and reprehensible, in dealing with 
his client. 

We submit, that even if Phillips’ statement was true, 
and he did procure this “Concession” from Briggs in the 
manner stated by him, this Court would declare it a 
fraud and set it aside because of the manner by which 
it had been secured. 

What does the law say in regard to the duties of an 
attorney in dealing with his client? 


I 
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"'here the transaction is one against the interest of 
ie c lent, the law presumes everything against the 
transaction, and places the burden on the attorney to 
show that it is RIGHT, AMD FAIR, AMD JUST.' 

The relation of attorney and client is one of confi- 
< euce and trust, and the law, as well as the honor of the 
legal profession, demands, that in his dealings with his 
client, the attorney must observe the most marked in¬ 
tegrity and good faith, so as to remove all doubt as to 

Hie fairness, and the justness, and the truth of the 
transaction. 

J here must be no concealment, no misrepresentation 
no suppression of any material fact within the knowl¬ 
edge of the attorney, which affects the interests of the 
client. 

I here can be no divided allegiance. The attorney can 
have no other client whose interests clash. The law 
does not countenance an attorney attempting to repre¬ 
sent both parties in a contest whose interests conflict. 

It enforces the rule announced in the sermon on the 
Mount: MO MAN CAN SERVE TWO MASTERS. 

These are the guides for professional conduct, pre¬ 
scribed and enforced by the law and by the courts of 
this land. 

Does the affidavit of Mr. Phillips in this record show 
he observed these demands of the law, in his dealings 
with this client Briggs in this matter? 

\\ as there no concealment of material facts? Did he 
tell Briggs all that had occurred in the Patent Office; 
namely, that a patent had been allowed him on May 8,* 
1912. and had been withdrawn from the issue files and 
this Interference, instituted at his (Phillips) request. 

and that he was acting alone in the interest of the Ma¬ 
ch in erv Co.? 





Did he tell him that the company was using these in¬ 
ventions and had been doing so since 1906 and that they 
had made about 2,000 machines with them, on which a 
royalty was then due Briggs of $60,000, if this patent 
was issued in his name ? 

I'ar from this; unfortunately, this record shows just 
the contrary. It shows that all these material facts were 
purposely concealed from Briggs, and that at the inter¬ 
view at Phillips’ office, the only thing attempted was, 
to induce Briggs to agree to sign a concession of priority. 

This record contains a remarkable paper which dis¬ 
closes this entire scheme. 

This application of Briggs had been pending in the 
Patent Office since November 24, 1906, and had dragged 
its weary way along until finally allowed May 8, 1912, 
nearly six years. During all this time, no effort to get 
up an interference with Kppler, until the patent was 
allowed Briggs, although Mr. Fish states that he knew 
the two applications contained interfering subject-mat¬ 
ter, when he prepared them. Record, 43. 

But when the Briggs application was allowed, Mr. 
Fish says: 

• t 

“Boston, May 28, 1912. Memorandum. At a con¬ 
ference with Mr. Howe today he instructed me to amend 
the Kppler application—683,087. ri(/ht away, and get 
an interference declared, as soon as possible, between 
Kppler and the Briggs application.” Record. 44. 
(Italics mine.) 

Why this sudden hurrv? 

Because the general counsel of the United Shoe Ma- 
chinery Co., Mr. Howe, knew that if that patent was is¬ 
sued to Briggs, the company would have to pay him at 
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once S60.000, and become liable for the royalty on all 
machines made the following years up to October 18, 

1918 - lle aiso knew Briggs, and that if Briggs found 
out that patent had been allowed, he would pay the final 
tee himself, and have the patent issued at once, and then 
it would be too late to try to stop him. 

Here lies the whole secret of this hurried institution 
of this Interference, and of its subsequent remarkable 
developments. 

Phillips saw and felt the awkward position which he 
was in and attempts to explain and excuse it, by saying: 

“At the time the applications involved in this In¬ 
terference were filed, both Briggs and Eppler were 
in the employ of the United Shoe Machinery Com¬ 
pany, and my firm acted as counsel for that com¬ 
pany in the prosecution of both cases, and were paid 
by said company, both parties to the Interference 
being fully advised of this fact.” Record, 39-40. 

I his statement is shown to be false, by the fact that 
Bnggs had quit the employ of the company in May, 
1907, and had not been connected with it afterward, as 
Phillips well knew. See Briggs' affidavit; Record, 49. 

The application of Eppler involved in this interfer¬ 
ence was not filed until March, 1912. 

This record shows beyond question, that Briggs was 
entirely ignorant of the fact that Phillips was also repre¬ 
senting Eppler and the interests of the Shoe Machinery 
Co., in this interference and shows that Briggs believed 
all the time that he was acting as his attorney and for 
his interests. 

These several errors in Phillips’ affidavit show, to say 
the least, that his memory was bad, and not to be relied 
on in this matter. 


i 
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We have to judge men by the consequences of their 
actions. \\ e can not credit them with good intentions, 
if the consequences of their actions are evil. 

The consequences of Phillips' action in this Inter¬ 
ference, were a grievous wrong to Briggs, in depriving 
him of all defense in the case, resulting in this award of 
priority against him, without his knowledge. 

It was an evil consequence of Phillips* actions. 

Vet his Honor Justice Covington saw no wrong in all 
this. He says: 


“Neither the Revised Statutes nor the rule of 
practice of the Patent Office prohibit the same at¬ 
torneys from representing both parties to an Inter¬ 
ference proceeding." Record, 191. 


W e respectfully submit that this is in conflict with 
that constitutional provision, that no man can be de¬ 
prived of life, liberty or property, but by due process of 
law, and this means, he must be given due notice by 
proper authority, and have the opportunity to be heard, 
in person or by attorney. 

In Garfield v. Goldshy, 211 l'. S., 262, the Court says: 


“The right to be heard, before property is taken 
or privileges, withdrawn which have been pre¬ 
viously awarded, is of the essence of DUE 
PROCESS OK LAW. It is unnecessary to recite 
the decisions in which this principle has been re¬ 
peatedly recognized. It is enough to say it has 
never been questioned in this Court." 

It has been said in more than one instance by that 
Court: 




“There can be no proceeding against life, liberty 
or pioperty which may result in the deprivation of 
cither, without the observance of those general rules 
established in our system, for the security of private 
rights.” 

W e submit furthermore that it is a fraud in law for 
an attorney to attempt to represent both parties to an 
interference, where their interests conflict, without the 
knowledge and consent of both, and that an award ob¬ 
tained under such circumstances, is void, on the com¬ 
plaint of the injured party. 

It was the duty therefore of the Commissioner of 
1 atents, when the facts in this record were presented to 
him by Briggs in his petition of April 24, 1916, to have 
reopened this Interference, and set aside this award and 
allow Briggs his day in court and an opportunity to be 
heard by his own counsel, and his refusal to do so was 
an error, which this Court can direct him to correct. 
And as there is no appeal provided for such case by 
statute, this Court can direct the lower court to issue the 
mandamus as prayed for in appellant’s petition. 

In Duncan Townsite Co. vs. Lane. 245 U. S., 311, 
the Court says: 

‘‘Mandamus is an extraordinary remedy which is 
awarded in the exercise of sound judicial discretion. 

It issues to remedy a wrong; to compel the perform¬ 
ance of a duty which ought to be performed. Al¬ 
though classed as a legal remedy, its issuance is 
largely controlled by equitable principles.” 

In Moore v. Bayer, 32 App., 243, this Court says: 

“Where an official undertakes to deprive a citi¬ 
zen of legal rights he has acquired bv administra- 




tive or judicial proceedings, the court will afford 
protection by mandamus or injunction/’ 

In Newcomb Motor Co. vs. Moore, 30 App. D. C., 
this Court held that a mandamus will lie at the instance 
of a successful party, to compel the Commissioner to 
vacate all proceedings subsequent to the dissolution of 
an Interference. 

\\ e submit, this record shows that Briggs has never 
had his day in court: that every step taken in this In¬ 
terference. has been concealed from him : that there has 
been no investigation of the question of priority by the 
Commissioner in this Interference proceeding; that the 
award of priority entered in this proceeding was pro¬ 
cured by fraud; and that this is clearly a case, calling for 
the intervention of this Court, to reverse the order herein 
dismissing appellant s petition, remand this cause, and 
direct a mandamus be issued by the lower court, as 
prayed for. 

Respectfully submitted, 

William A. Milliken, 
Attorney for Appellant. 
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BRIEF FOR THE COMMISSIONER OF PATENTS. 

This is an appeal from a decision of the Supreme 
Court of the District of Columbia denying appellants 
motion for judgment and dismissing 1 his petition 
asking for a writ of mandamus against the respond¬ 
ent Commissioner of Patents to command him to 
reopen an interference which was terminated by an 
award of priority based on a concession of priority 

A 1 . , , . Hi 

filed by the appellant. 
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STATEMENT OF THE CASE. 


I ; -IM 1 I 
. if. .(i 


Applications for patents were filed by Briggs, the 
appellant, and Andrew Eppler. When in the course 
of the prosecution the two applications contained 
conflicting claims, Interference No. 35033, Eppler v. 
Briggs (Rec., p. 88), was declared in accordance with 
the provisions of section 4904, Revised Statutes, and 
the Rules of the Patent Office. After certain pro- 

83711-18 . 
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ceedings had taken place in the interference, a con¬ 
cession of priority (Rec., p. 98) signed by the appel¬ 
lant Briggs was filed, and in view of this concession 
of priority the interference was terminated by award¬ 
ing priority of invention to Eppler (Rec., p. 99), and 
the applications were returned to the examiner for 
appropriate action. The conflicting claims in the 
®riggs application having been canceled, the Briggs 
application was passed to issue and the patent 
granted May 26, 1914. Thereafter the Eppler appli¬ 
cation was also passed to issue and the patent granted 
June 8,1915. 

On January 28, 1916, more than three years after 
the termination of the interference, Briggs and his 
counsel appeared before the then Commissioner of 
Patents, and alleged that fraud and forgery had been 
committed in regard to the paper known as the 

concession of priority filed in the interference pro¬ 
ceedings (Rec., pp. 32, 33). 

On May 22, 1916, Briggs filed a petition, the pur¬ 
pose of which was to reopen the interference proceed¬ 
ings (Rec., p. 49). This petition was denied (Rec., 
p. 54). 

On February 17, 1917, Briggs filed a second 
petition to reopen the interference (Rec., p. 55), 
which petition was also denied (Rec., p. 78). 

IRREGULARITIES ALLEGED BY APPELLANT. 

(As per assignment of errors, Rec., p. 197.) 

(a) That Interference No. 35033 is void on the 
ground that the Co mmi ssioner knowingly permitted 
the same firm of attorneys to conduct the proceedings 
for both of the parties. 
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(6) That the proper notices were not sent to the 
applicant by the Patent Office. 

There is nothing in the Rules of Practice nor in 
the statutes that prohibits the same attorneys from 
conducting the proceedings for both contestants. The 
rules merely provide that the notice be given to the 
contestants, but leaves them free to continue with 
the same attorneys or to select others. In the peti- 
tion of the Briggs application for patent (Rec., p. 
101) the appellant Briggs over his own signature gave 
his address 443 Albany Street, Boston, Mass. In 
preparing the interference the examiner copied this 
address (Rec., p. 89) that Briggs gave as his post- 
office address. A notice of the interference, and that 
both parties were represented by the same attorneys, 
was sent to the applicant Briggs (Rec., p. 90) to the 
address given in the petition, in addition to the notice 
sent to the attorneys. This notice to Briggs was 
returned undelivered, and the examiner of inter¬ 
ferences August 1 , 1912, requested that the present 
address of the party Briggs be furnished the office 
(Rec., p. 92). In reply to this request, a letter (Rec., 
p. 93) from the attorneys was received which stated: 

* * * That the present whereabouts of 
the party Briggs is unknown, and that they 
have been and are making every effort to find 
him and to get into communication with him. 
That according to their present information 
Briggs is spending the summer somewhere in 
the remote parts of Maine. That they have 
just been informed of his possible Maine ad¬ 
dress, and have written him in the hope and 
expectation of getting into communication 
with him at such address. 





There was no testimony taken in the interference, 
and up to the time of the filing of the concession of 

1 • ! I r i i T* i - l ' I 

priority the attorney represented both parties only 
in the preliminary stages of the interference. It 
appears from the record (memorandum, Rec., p. 81) 
that in case it became necessary to prosecute a 
regular interference in the Patent Office one of the 
applications would be turned over to an outside 
attorney. The notice given in this case was a full 
compliance with section 4904, Revised Statutes, 
which requires when there are interfering applica¬ 
tions that the Commissioner “ shall give notice 
thereof to the applicants.” 

Vol. 29, Cyc. 1118, states: 

The general rule is that all notices in pending 
judicial proceedings wherein the party has 
an attorney must be given to that attorney 
or his agent and not to the party himself, 

4 . , _ I 

and Rule 7 of the Rules of Practice provides: 

When an attorney shall have filed his power 

v a 

of attorney, duly executed, the correspondence 
will be held with him. 

A double correspondence with the inventor 
and an assignee, or with a principal and his 
attorney, or with two attorneys, can not 
generally be allowed. 

However, the Patent Office, out of abundant cau- 

M,< >1 . . : i-‘ , , • . 

tion, in interference causes, sends a copy of the notice 
to the address of the applicant as given in the petition. 

It is doubtful if the statutes contemplate any notice 
other than that sent to the attorney. However, 
even if the party Briggs did not receive the notice 
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mailed by the Patent Office, he was notified of the 
interference in a letter from Benj. Phillips, dated 
August 6, 1912 (Rec., p. 13). " 

His own letters (Rec., pp. 83, 84) show that he not 
only knew of the interference, but also the subject 
matter; and his statement which he made at the 
office of his attorneys in Boston on October 30, 1912 
(Rec., pp. 46-48), shows that he was informed of the 
exact subject matter involved. 

Under these circumstances, clearly shown in the 
record, the alleged lack of notice because he did not 
receive the extra copy sent to the address given by 
him certainly forms no basis for a writ of mandamus 
to reopen the interference on that ground. 

(c) That the Commissioner of Patents was without 
authority to withdraw the allowed application of 
Briggs from the issue and declare the interference. 

It is well settled that the Commissioner of Patents 
has jurisdiction of applications for patents until 
they have been signed by him and issued. The fact 

that the examination has been completed, the ap- 

■ • 

plicant notified that the application has been found 
allowable, and the case sent to the issue division to 


await the payment of the final fee does not prevent 
the Commissioner from withdrawing the application 
to reject it on newly discovered references or reasons, 
or for the purpose of declaring an interference, or for 
any other reason. In fact, it would be a gross viola¬ 
tion of the statutes if he did not do so, as he would 
thus be granting a patent to one applicant, knowing 
that another applicant was claiming the same sub- 
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ject matter and without first having determined by 
interference who was the prior inventor as, expressly 
required by section 4904, Revised Statutes. 

(d) That the decision of the examiner of inter¬ 
ferences was secured by fraud or by a fraudulent con- 
cession of priority. 

This question was considered three times by the 
then Commissioner of Patents, who stated in connec¬ 
tion with the first hearing that the signature to the 
concession of priority is apparently that of Mr. 

Rriggs (Rec., p. 33) . After the second hearing 
(first petition) the Commissioner stated: 

I can not accept the statements that the 
concession of priority was not signed by 
Briggs. At the hearing before the last I 
had opportunity to see Mr. Briggs sign his 
name. While watching him I had before me 
the original concession of priority, and when 
he finished his signature I said to him that 
the signature on the concession of priority 
was evidently his signature. To this he made 
no denial or response, but the attorney, 
Mr. Milliken, said that it was not contended 
that the signature was not genuine. Here 
the matter was left. Nothing is presented 
which alters the opinion formed by me at that 
time. 

The petition is denied. 

Thomas Ewing, 

Commissioner. 

August 1, 1916. 

The Commissioner, on reconsideration of the peti¬ 
tion (Rec., p. 78), again refused to set aside the 
judgment in the interference. It should be noted 
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that at the final hearing before the Commissioner, 
Briggs stated (Rec., p. 33) in a sworn statement, 
“ This paper was not signed by me,” etc., but at the 
same hearing, according to the Commissioner’s memo¬ 
randum (Rec., p. 54), they did not deny the genuine¬ 
ness of the signature. It appears that the question 
of forgery was not specifically urged in the second 
petition (Rec., p. 55), and the position now taken by 
appellant is (1) that if the signature is genuine it was 
signed when he thought he was signing his statement 
or (2) that it is a forgery (appellant’s brief, p. 10, 

par. 6-7). It is not seen that the exhibits in the 
record sustain either of these contentions. 

In the lower court the appellant (petitioner) also 
petitioned that the Commissioner of Patents be 
directed to reissue the patent to Briggs. As this 
question is not urged in this appeal it is not neces¬ 
sary to consider it here further than to state that 
the question of granting a reissue is a judicial matter 
re viewable on appeal and not by mandamus. 

It is submitted that the action of the Commis¬ 
sioner in refusing to reopen the interference after a 
full consideration of the facts presented to him was 
an action taken in the exercise of his discretionaiy 
authority committed to him by statute as head of 
the Patent Office. That such discretionary author¬ 
ity is not re viewable by mandamus is well settled. 

In the case of Carrick v. Lamar (116 U. S. 423, 426), 

the Supreme Court of the United States stated thb 
principle: 

It is settled by many decisions of this 
court, that in matters which require judg¬ 
ment and consideration to be exercised by 
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an executive officer of the Government, or 

9 f 

which are dependent upon his discretion, no 
rule for a mandamus to control his action 
will issue. It is only for ministerial acts, in 
the performance of which no exercise of judg¬ 
ment or discretion is required, that the rule 
will be granted. 

That the decisions of the Commissioner of Patents 
upon applications for patents and in interference 
cases are judicial or quasi judicial determinations is 
well settled. In Butterworth v. Hoe (112 U. S. 50), 
the court held that the Secretary of the Interior 
could not control the Commissioner of Patents in 
such matters for that very reason, and said (p. 67): 

That it was intended that the Commissioner 
of Patents, in issuing or withholding patents, 
in reissues, interferences, and extensions, 
should exercise quasi judicial functions is 
apparent from the nature of the examinations 
and decisions he is required to make and the 
modes provided by law, according to which, 
exclusively, they may >e reviewed. 

In Seymour v. Brodie ex rel. Jnited States , 10 App. 
D. C. 567, 1897 C. D. 372, the Court of Appeals of 
the District of Columbia denied a mandamus to 
compel the Commissioner of Patents to reinstate an 
interference, which he had dissolved upon the ground 
that the issue was not patentable, when the question 
of priority came before him on appeal. 


V 
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In United States ex rel. Trussed Concrete Steel Co. 

42 APP< D> 179 ’ 203 °- G - 9 31, it was 

held that: . ’ 

■ 

• ^ eter ™ nat ion of the existence of an 
in rference is confided by statute 'to the 
judgment and discretion of the Commissioner 
of Patents; and whether in the exercise of 
that judgment in the present .case he was 
nght or wrong, the conclusion was a possible 
one, and is not subject to review by mandamus. 

The fact that no appeal lay from the decision 

refusing to open the interference does not render it 
re viewable by mandamus. 

In the case of Riverside Oil Co. v. Hitchcock, 190 
U. S. 316, 325, it was held that: 

If this writ were granted, we would require 

the Secretary of the Interior to repudiate and 
disaffirm a decision which he regarded it his 
duty to make in the exercise of that judgment 
which is reposed in him by law, and we should 
require him to come to a determination upon 
the issues involved directly opposite |to that 

Wwch, hg bpd reached and which the law con- 
%red upon him the jurisdiction to make. 
Mandamus has never been regarded as the 
proper writ to control the judgment and dis¬ 
cretion of an officer as to the decision of a ' 
matter which the law gave him the power and 
imposed upon him the duty to decide for him- 
8elf. The writ never can be used as a sub¬ 
stitute f6r a writ of error. Nor does the fact 
that no writ of error will lie in such a case as 
this, by which to review the judgment of the 
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Secretary, furnish any foundation for the 
claim that mandamus may therefore be 
awarded. The responsibility, as well as the 
power, rests with the Secretary, uncontrolled 
by the courts. 

For the reasons above pointed out it is submitted 
that the refusal of the Commissioner of Patents 
to reopen the interference was an action taken 
in the exercise of his discretionary authority not 
reviewable by mandamus. If, however, the court 
holds that it has a right to review the action on 
these proceedings, it is submitted that the evidence 
put before the Commissioner, and which is here of 
record, shows that the Commissioner properly held 
that no ground for reopening the interference had 
been established. 

It is submitted that the Supreme Court of the 
District of Columbia properly refused to issue the 
writ of mandamus and that the decision of said 
court should be affirmed. 

Respectfully, 

T. A. Hostetler, 

Counsel for the Commissioner of Patents. 

September 21, 1918. 
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Note on the Printed Transcript of Record. 

The following correction in the index of the Tran¬ 
script of Record should be made: 

Line 10 reading as follows: 

“Respondent’s Exhibit A, Affidavit of Horace 
Van Everen” 

should read— 

Respondent's Exhibit A, Briggs Petition of 
Jan. 28, 1916. 

The following correction of the printed Transcript 
of Record should be made: 

Page 34, just above the figures “61” indicat¬ 
ing the marginal page, there should be inserted 
the following heading and sub-heading: 

Exhibit 1 to Petition , Printed Coptj of Record 
in the Court of Appeals (Transcript of Record 
of Patent Appeal Docket 1080.) 


Briggs First Petition to Reopen. 





INDEX 


PAGE 

Introduction . i 

Was There an Abuse of Discretion?. 3 

W^hat the Petitioner Wants. 4 

Respondent’s Position. 7 

History of Events and Proceedings Leading Up to 

the Application for Mandamus. 8 

Briggs-United Shoe Machinery Company contract. 8 

Briggs application .... . 9 

Eppler application. 9 

Eppler v. Briggs interference. 10 

Briggs suits against United Shoe Machinery Com¬ 
pany . 13 

Preliminary charges and demands. 13 

Briggs reissue application. 14 

Briggs first petition to reopen. 16 

Briggs second petition to reopen. 19 

Briggs Petition for Mandamus Herein. 20 

Correctness of Decisions and Proceedings in the 

Patent Office. 21 

I he withdrawal from issue. 21 

Notice to Briggs of declaration of interference.... 23 

Briggs knew his attorneys and Eppler’s attorneys 

were the same. 24 

Briggs was notified. 24 

No rule to prevent. 25 

No conflict of interest. 25 

No conflict of inventors. 26 

The interference judgment was right. 27 

Not only does the concession of priority com¬ 
pletely dispose of the pretensions of the peti¬ 
tioner but if the parties had been put to their 
proofs, and the allegations of the record 
were proved, Eppler must be adjudged the 

prior inventor. 29 

Briggs's Brief . 32 

Briggs's Case is Rightly Concluded. 39 

The Law of Mandamus. 40 

































Authorities Cited 


page 


Allen v. U. S. ex rel. The Regina Music Box Co. t 22 

App. D. C„ 271; 1903 C. D., 615; 105 0. G„ 747.. 43 

American Construction Co. v. Jacksonz'ille, Tampa & 

Key West Railway Co., 148 U. S„ 372.46, 49 

American School of Magnetic Healing v. McAnnultv 

102 Fed. Rep., 565. .. y 47 

Ballinger v. U. S. ex rel. Frost, 216 U. S„ 240.!!. 44 

Baltimore &■ Ohio R. R. Co. ex forte, 108 U. S.. 566! .46, 48 

Be mar dm, U. S. ex rel. v. Duell, 172 U. S. 576. 44 

Brashearv. Mason. 6 Howard, 92. 45 

Butter-worth v. U. S. ex rel. Hoc, 1 12 U. S. 50. 41 

City of Little Rock et at. v. U. S., 103 Fed. Rep., 418’!' 3 

C ox, U. S. ex rel. v. McGarrahan. 9 Wall., 298... 46 

Decatur v. Paulding. 14 Peters, 497. !!!! . 41 45 

Dunk Icy, U. S. ex rel. v. Ewing, 42 App D C 176- 

1914 C. D.. 186; 203 O. G.. 603... ' 43 49 

Dunlap. U. S. ex rel. v. Black, 128 U. S., 40.... '41 '45 

East St. Louis v. Amy, 120 U ,S.. 600 . 3 

Btmng v. U. S. ex rel. Fowler Car Co., 244' U.' S.,' 1 .'.'.' 43 
hirst National Bank, ex parte, 228 U. S„ 516.. 46 

Games v. Thompson, 7 Wall., 347 .' ‘ " 47 

Garfield v. U. S. ex rel. Goldsby, 211 U. S 249 4 S 

Georgia v. Stanton, 6 Wall., 50. 47 

Goodrich. U. S. ex rel. v. Guthrie, 17 Howard, 284 45 

Harding, ex parte, 219 U. S„ 363. ' " 4 k 

Holloway v. Whiteley, 4 Wall., 522.. . 4 - 

International Contracting Co., U. S. ex rel.'v .' Lament. 

155 U. S„ 303 . 4S 

Kendall v. V. S. ex rel. Stokes, 12 Peters, 524.. 41 4 S 

Key, in re , 189 U. S., 84. !!!.!.. ^46 49 

Kimberlin v. Commission to Five Civilised Tribes 104 

Fed. Rep., 653. ’ 4r> 

Knight, U S. ex rel. v. Lane. 228 U.' S.A'.'A. 46 

Lane v. U. S. ex rel. Mickadiet, 241 U. S„ 201. 46 

Lang. U. S. ex rel. v. Moore. 37 App. D. C., 493- 1911 

C. D.. 443; 172 0. G„ 834.' 44 

Life & Fire Ins. Co. of N. Y. v. Wilson's Heirs 8 

Peters, 291 . 3 

Lincoln Highway Association. U. S. ex rel. v. Ewing 

42 App. D. C. 508; 1915 C. D„ 94; 213 O. G„ 749 43 

Litchfield v. Register, 9 Wall., 575. 47 

Mar bury v. Madison. 1 Cranch, 137. . 40 

McBride, U. S. ex rel. v. Schurs, 102 U. S„ 378 . 44 

Mississippi v. Johnson. 4 Wall., 475 . 47 

Moore v. U. S. ex rel. Boyer, 32 App. D. C., 243 • 1909 

C. D.. 276; 138 O. G„ 530... . 44 



































PAGE 


t 


Moore- -■ U S ex rcl. Chott, 40 App. D. C., 591; 1913 

C. D.. 427; 192 O. G„ 520.... .. 43 

Moore f. U. S. ex rel. Colburn, 40 App. D. C 201- 

1913 C. D.. 398; 191 O. G„ 293........ .’ 43 

Moore v. U. 3. ex rel. Liiulmark, 33 App. D C 597 • 

1909 C. D.. 483; 149 O. G„ 310.. .. ' ’ ’ 42 

Myers, ex parte, 1889 C. D., 198; 49 O. G., lii ' ‘ 22 

Ness, U. S. ex rel. v. Fislter. 223 U. S„ 683. 46 

Sesocomb Motor Co., U. S. ex rcl. v. Moore, 30 App 

D. C„ 464: 1908 C. D.. 332; 133 0. G„ 1680.... 41 

Acwinan, ex parte, 14 Wall., 152. 4 6 

Noble v. Union River Logging Co., 147 U. s!,' I 65 !!! ^42, 47 
1 age ami Krausse, ex parte. 1888 C. D.. 63; 43 O G 

1455 . * *’ 21 

Railway Co., ex parte. 103 U. s!, 794..’ ’.’.’.’.’ '' .' . 46 49 

Red field, U. S. ex ret. v. IVindom, 137 U. S„ 636 . 45 

Riverside Oil Co.. U. S. ex rel. V. Hitchcock. 190 U S 

316 . ’ 46 

Roe, ex parte. 234 U. S., 70. 

Scott, U. S. ex rel. v. Moore. 39 App. D. C„ 39; 1912 

C. D.. 513; 180 0. G„ 607. 43 

Simonson, ex parte, 1890 C. D„ 177; 53 O. G.. i57i!.'22 
South Carolina, U. S. ex rel. v. Seymour, 2 App. D C 

240; 1894 C.D., 174; 66 0. G.. 1167_ 43 

Stemmets, U. S. ex rel. v. Allen, 22 App. D. C„ 56; i903 
C. D.. 578; 104 0. G„ 853. 

Steinmets. U. S. ex rel. v. Allen. 192 U. S„ 543; 48 L 
ed., 555 . 

Trussed Concrete Steel Co.. U. S. ex rel. v. Ewing 42 

App D C.. 179; 1914 C. D.. 194; 203 O. G„ 931.. 43 

/ ueker. L . S. ex rcl. v. Seaman, 17 Howard, 225.... 46 

U. S. v. Lynch. 137 U. S„ 280.’ ’' 46 























IN THE 

(tart of Appealu, Siatrirt of (Eolumbta 


October Term, 1918 


No. 3169 

No. 10 Special Calendar 

Henry Briggs 
vs. 

Commissioner of Patents 

Brief for Respondent and 
United Shoe Machinery Company 

This is an appeal in a mandamus case. 

The court below discharged a rule on the Commis¬ 
sioner of Patents to show cause why a writ of man¬ 
damus should not issue. 

The petitioner (appellant) sought by mandamus to 
compel the Commissioner of Patents to reopen the 
interference Eppler vs. Briggs, No. 35,033, to set 
aside the judgment of priority of invention entered 
therein in 1912 in favor of Eppler, to set aside the 
order instituting the interference, and now, long 
after the patents to both Briggs and Eppler issued— 
the Briggs patent in May, 1914, and the Eppler pat¬ 
ent in June, 1915,—to reissue, without the assent 
of its equitable owner, the United Shoe Machinery 
Company, the Briggs patent in the form of the ap¬ 
plication for that patent before the interference and 
before the judgment in favor of Eppler; and peti¬ 
tioner-appellant sought all this after two separate 
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and distinct petitions to the Commissioner, two sepa¬ 
rate and distinct hearings before the Commissioner 
and two separate and distinct judicial decisions of 
the Commissioner denying the petitions. 

The court below in an opinion by former Chief 
Justice Covington said (T. R., 191): 

“Wholly aside from the pertinent proposition 
that the prayers in the petition in this case are 
such as obviously to require a court, if it granted 
the writ, to direct an administrative officer to 
take a certain course in respect of matters ex¬ 
pressly confided by law to his judgment and dis¬ 
cretion. the petitioner seems to have overlooked 
the fundamental legal conception of jurisdiction. 
If the Commissioner of Patents had jurisdiction 
to allow or reject the application of the peti¬ 
tioner for a patent, and the jurisdiction to deter¬ 
mine when any other application was in inter¬ 
ference with it. whatever mav have been his final 

«• 

decision, either in allowance or rejection of the 
application, or in determining priority of in¬ 
vention in the interference proceeding, in mak¬ 
ing that final decision he was exercising his 
judgment and discretion in respect of subject- 
matters over which he is expressly given juris¬ 
diction bv the statute. 

The writ of mandamus can never be issued to 
an administrative officer unless he is refusing to 
perform a positive ministerial duty. It can not 
be made to serve the purposes of an appeal from 
a decision which he hasYnade, nor can it he made 
the basis of a proceeding in any manner to re¬ 
view a legal act of judgment or discretion on his 
part which he has performed. If the act which 
the official has done is within the jurisdiction 
constitutionally confided to him by the Congress, 
the mere fact that what he has done is at vari¬ 
ance with the views of one side or another to the 
controversy does not give to a court the power to 






direct him by the writ of mandamus to undo 

what he has done and proceed to act in a differ¬ 
ent manner.” 

Was There an Abuse of Discretion? 

At the outset it may be observed that this Court of 

Appeals is asked to reverse a decision of the lower 

court on a question involving the discretion of that 
court. 

.The bupieme Court of the United States say: 

“The writ, of mandamus is subject to the legal 
and equitable discretion of the court.” 

l*ifc cf* lire Ins. Co. of N. Y. vs. Wilson’s 
Heirs. McLean, J., 8 Pet., 291. 

The court below in the exercise of its “legal and 
equitable discretion” denied the writ. 

This court is now to decide whether or not the de¬ 
cision rendered below was within the “sound dis- 
cretion of the court.” 

East St. Louis vs. Amy, Waite, C. J., 120 
U. S., 600. 

For unless there was a “plain abuse of discretion” by 
the lower court its decision will not be set aside. 

“The judgment ought not to be reversed or 
modified unless the record clearly discloses a 
plain abuse of discretion.” 

City of Little Rock, et a!., vs. U. S., C. C. A., 
8th Oir., Sanborn, C. J., 103 Fed. Rep., 418. 

This principle is the basis of the law of mandamus 
further discussed herein under a concluding section. 

A fortiori does this principle apply here, for the 
term “original” court in this case includes not only 




the Supreme Court of the District of Columbia but 
also an officer of the Government, the Commissioner 
of Patents, upon whom the statutes have conferred 
exclusive judicial powers, whose judgments are not 
subject to review by this court or any other court 
except within the limitations of the Act of Congress 
so frequently defined by this court, and whose actions 
may not be controlled by the courts excepting when 
he refuses to perform a duty clearly imposed upon 
him by the statutes or assumes a jurisdiction not given 
him by the statutes. 

The respondent, and the United Shoe Machinery 
Company and its counsel, have not rested upon the 
legal bar to this action, but have shown that the peti¬ 
tioner’s case is without merit and that his charges 
(which include the company, its counsel and the Com¬ 
missioner of Patents) have no foundation in fact or 
in law. 

What the Petitioner Wants. 

The petitioner seeks a reissue of his 1914 patent so 
as to make it cover an invention involved in an inter¬ 
ference between his application and an application of 
Eppler, wherein a judgment in favor of Eppler was 
entered by the Patent Office in 1912, and from which 
no appeal was ever taken by Briggs. (See Respond¬ 
ent’s Exhibit D, Interference File 35,033, T. R., 88, 
et seq .) The petitioner hopes, once he secures his re¬ 
issue patent, that he will be able to recover a large 
amount of royalties from the United Shoe Machinery 
Company under his interpretation of a contract with 
that company. (See Respondent’s Exhibit B, 
Briggs’ Second Petition to Reopen, T. R., 55, 75.) 

So, despite failure in the State courts of New York 
(see Answer of the defendant company, T. R. ? 74, 
and Statement of Grounds for Petition, T. R., 58. 
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et seq., in Respondent’s Exhibit B), and failure in 
the United States courts, including the Supreme 
Court of the United States (T. R., 59, 239 U. S., 48), 
and failure of Briggs’ petition of January 28, 1916, 
which was without any result (see Respondent’s Ex¬ 
hibit A, Briggs’ Petition for January 28, 1916, T. 
R., 32), and the failure of his first petition to the 
Commissioner to reopen the interference (see Ex¬ 
hibit 1 to Petition, T. R., 34, and particularly the de¬ 
cision of the Commissioner, T. R., 54), and the fail- 
u) e of the second petition to the Commissioner (see 
Respondent’s Exhibit B, Briggs’ Second Petition to 
Reopen, etc., T. R., 55, and particularly the decision 
of the Commissioner, T. R., 78), and the dismissal of 
the appeal of the petitioner to this court (T. R., 7), 
so despite all these failures, we say, the petitioner 
persisted and brought the petition for mandamus in 
the court below, because, as he says in his petition 
(T. R., 8), he “is without remedy save by a manda¬ 
mus.” And all because, he claims, the United Shoe 
Machinery Company “would have to pay petitioner 
more than $60,000, at once” (T. R., 5), if he shall suc¬ 
ceed in getting his reissue. It little concerns the peti¬ 
tioner that the repeated judicial decisions of the Com¬ 
missioner are adverse to his pretensions, nor that his 
contract, even if he got such reissue, would not re¬ 
quire the payment of the royalty claimed: it little 
concerns the petitioner what the facts are nor how 
indisputably they are proved by the record, nor whom 
he charges with unethical acts and even the grossest 
frauds and forgeries, nor that he has not a scintilla 
of evidence to support such charges of crimes,—he 
still stridently iterates his charges and is regularly 
thrown out of court after every hearing. 

The following is the formal prayer of the petition 
for the writ of mandamus filed in the court below: 
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“Wherefore, the premises considered, your 
petitioner prays, that this Honorable Court will 
direct its writ of Mandamus be issued to the 
Commissioner of Patents commanding him to 
open said interference proceeding No. 35,033 
between Andrew Eppler and Henry Briggs, 
(your petitioner) and to set aside the judgment 
rendered therein bv H. E. Stauffer Examiner of 
Interference, on November 13, 1912, and that he 
be directed to set aside the order instituting said 
interference proceeding and to set aside the or¬ 
der of the Commissioner E. B. Moore of date 
July 1, 1912, withdrawing from the issue tiles 
your petitioners application of November 24 
1900 being Serial No. 344,828, allowed May 8, 
1912. Your petitioner further prays that the 
Commissioner of Patents, be directed to Reissue 
to your petitioner the patent as allowed him by 
the then Commissioner of Patents E. B. Moore 
on Mav the 8th 1912. 

“Your petitioner prays for such other and fur¬ 
ther relief as to this Honorable Court may seem 
right and proper and for general relief and as in 
duty bound will ever pray.” (T. R., 11.) 

Analyzing this prayer, we find that it contem¬ 
plates— 

(1) Opening an interference; 

(2) Setting aside a judgment in an interference; 

(3) Setting aside an order instituting an interfer¬ 
ence ; 

(4) Setting aside the withdrawal of an application 
from the issue files; and 

(5) Reissuing the Briggs patent;— 

and all of these things are to be done by order of a 
court having no such jurisdiction. 

A writ of mandamus will not lie to control the 
action of the Commissioner with respect to the first 
four clauses of the prayer, because these have to do 
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with actions where he is called upon to exercise dis¬ 
cretion and judgment. As to the reissuing of the 
patent, as prayed in clause (5), the mandamus will 
not lie, because the petition is premature, for it will 
he shown that the Commissioner has so far never 
finally refused to grant Briggs a reissue patent, and 
if he had refused such reissue, an appeal from such 
refusal would lie to this court. 

Respondent's Position. 

The respondent opposes the petition for manda¬ 
mus on the grounds that in the circumstances of the 
case, and upon the authorities, the writ does not lie. 

The United Shoe Machinery Company is the owner 
ot the legal title to the Eppler patent, and the owner 
of the equitable title to the Briggs patent, and is now 
in the actual possession of the Briggs patent instru¬ 
ment, and it opposes the issue of the writ on all the 
grounds upon which respondent relies, and upon the 
further grounds that the decision below was right, 
and that the judgment of the interference sought to 
be vacated was right, both in law and in equity, and I 

was founded upon a concession of priority executed j 

by Briggs, who, at the time of its execution, had no 
objection to it of any kind, after full information as 
to the subject-matter of the interference, and full 
advice as to all the circumstances surrounding the in¬ 
terference, and because Briggs, had no interest and I 

has none now, direct or indirect, in the invention or I 

the patent, since, under the contract between Briggs 
and the United Shoe Machinery Company, the inven- I 

tion of the interference controversy and the patent 
granted therefor are the property of the company, 
and Briggs is under obligations to assign them to the 
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company without any further compensation than 
that which he has already received. 

It is proposed in the first place to examine the facts 
and circumstances relating to the Briggs and Ep- 
pler applications, the interference between them, the 
patents granted on them, the petitions to the Com¬ 
missioner to reopen the interference, and the deci¬ 
sions thereon—in short, it is proposed first to discuss 
the facts and particularly in their relation to a man¬ 
damus proceeding, and then to discuss the law of 
mandamus, and last to apply the law to the facts. 


History of Events and Proceedings Leading rp to 
the Application for Mandamus. 

IS ii</(/s-1 nited Shoe Machinery Company Contract. 

Henry Briggs and United Shoe Machinery Com¬ 
pany entered into a contract on February 1, 1901. 
Ibis contract forms Exhibit 4 to Petition, and it is 
printed on page 1<> of the record here. This contract 
relates to two sewing machine applications serially 
numbered 706,478 (now patent No. 684,537), and 
17,368 (now patent No. 684,538). (T. R., 27.) Ac¬ 
cording to the terms of this contract the United 
Company, upon the allowance of the two applica¬ 
tions, was to pay Briggs the sum of ten thousand dol¬ 
lars ($10,000). This amount was paid (T. R„ 6). 
In addition, the company was to pay Briggs a royalty 
of thirty dollars ($30) for each sewing machine 
“leased, sold or otherwise disposed of by it during 
the term of that one of the Letters Patent of the 
United States granted upon said pending applica¬ 
tions which shall be the last to expire.” (See con¬ 
tract, section (2), T. R., 16.) These royalties were 
paid. The petitioner admits their payment un¬ 
der the contract up to 1910. T. R.. 59, but claims that 
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no ro .y-alty has been paid since January, 1910, and 
y*' 8 when petitioner demanded payment since 
then, the company’s excuse has been, that it is not 
making any machines with the improvements of the 
petitioner on same” (T. R., 6). According to the 
provisions of section (5) of the contract, Briggs 
agieed to assign all future inventions applicable to 
the sewing machine of the pending applications re- 
fcned to in the contract to United Company “with¬ 
out further consideration to be paid to him.(T. R.. 
18.) This contract therefore contemplated the sale 
by Briggs to the United Company of two inventions 
and the patents for them, the payment to Briggs of 
ten thousand dollars ($10,CM3), and a royalty of thirty 
dollars ($30) for each machine leased bv the com¬ 
pany containing the inventions of those patents, and. 
furthermore, that Briggs should assign to the com¬ 
pany all future inventions applicable to such ma¬ 
chines without any further compensation. 

Briggs A pplication. 

On November 24, 1906, Briggs filed an application 
for a patent for an improvement in Sewing Machines, 
which application was serially numbered 348,828. 
(It is now patent No. 1,098,011, dated May 26,1914.) 
This application is Respondent’s Exhibit E (T. R., 
100), and it is the application which was involved in 
the interference sought to be reopened by this man¬ 
damus. 

Briggs left the employ of the United Shoe Machin¬ 
ery Company in May, 1907 (T. R., 6). 

Eppler Application. 

Andrew Eppler filed an applicatioon for a Sewing 
Machine patent on August 8,1908, Serial No. 447,552 
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(now patent No. 1,108,560, dated August 25, 1914, 
the salient features of which are found in Respond¬ 
ent s Exhibit F). (T. R., 129.) This is the Eppler 
parent application. Eppler filed a divisional applica¬ 
tion carved out of the parent application on March 
11, 1912, Serial Xo. 683,087, for a Back Rest and 
Back Gage fora Welt Guide Mechanism (now patent 
Xo. 1,142.157, dated June 8, 1915. Respondent’s Ex¬ 
hibit G). (T. R., 149.) This divisional application is 
the application which became involved in the inter¬ 
ference sought to be reopened, and it is to be ob¬ 
served that it was entitled to the date of the parent 
application as its effective tiling date. 

Eppler vs. Briggs Interference . 

The Briggs application was examined and al 
lowed, pursuant to the Rules of the Patent Office, 
under date of May 8, 1912. The notice of allowance 
is printed in the record (T. R., 118). It appears in 
Respondent’s Exhibit E, Briggs Application. 

On June 25, 1912, a letter was tiled in the Patent 
Office in the Eppler application calling attention to 
the fact that the first five claims of the application 
were the same as claims 8, 9, 2, 5 and 6 of the applica¬ 
tion of Briggs Serial No. 344,828, and requesting that 
an interference be instituted between these appli¬ 
cations. This request was made in Paper No. 3 of 
Respondent’s Exhibit G, and is contained in the “Re¬ 
marks” accompanying the amendment of Paper No. 
3, beginning on page 160, T. R. 

Thereafter, on July 1, 1912, the application was 
withdrawn from issue by the Commissioner, pursuant 
to Rule 165 of the Rules of Practice of the Patent 
Office. On July 16, 1916, the interference, Eppler vs. 
Briggs, Interference No. 35,033, between the Briggs 
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application and Eppler’s divisinal application was 
declared, and Briggs was notified of the declaration 
of this interference by a letter addressed to him in 
care of his attorneys, Phillips, Van Everen & Pish, 
53 State Street, Boston. The interference notice is 
printed on page 90, T. R. Another copy of the notice 
was mailed to the post-office address given by Briggs 
himself in the petition accompanying his application 
(T. R., 101), to wit, 443 Albany Street, Boston. This 
notice was sent pursuant to Rule 97 of the Rules of 
Practice of the Patent Office. Further, pursuant to 
Rule 96, the attorneys for Briggs were notified that 
they were also the attorneys for the other party to 
the interference. This notice sent to Briggs at 443 
Albany Street, was returned by the post-office unde¬ 
livered, and thereupon the Examiner of Interfer¬ 
ences, under date of August 1, 1912, requested 
Briggs’ attorneys to furnish the Office with the then 
address of Briggs (T. R., 92). On August 8, 1912, 
the attorneys representing both parties to the inter¬ 
ference filed a request that the date of filing the pre¬ 
liminary statements be postponed from August 12 
to September 12, 1912, setting forth that the immedi¬ 
ate whereabouts of the party Briggs was unknown, 

were making efforts to find him and 
had been informed that he was in Maine, and had 
written to him in the hope of getting in communica¬ 
tion with him (T. R., 93).. This request was granted 
by the Patent Office under date of August 10, 1912. 
Eppler’s preliminary statement was filed on August 
13. 1912 (T. R., 95). On September 9, 1912, another 
request by the attorneys representing both parties 
was made to the Patent Office for a further postpone¬ 
ment. until November, of the date of filing the pre¬ 
liminary statements (T. R., 96). This request was 
granted on September 11, 1912, and the date of filing 







“iii writing, under oath,” how a certain paper en¬ 
titled “Concession of Priority” came into their pos¬ 
session, “when and where it was prepared,” and “by 
whom tlie name of Henry Briggs was signed thereto, 
and by whom the date was written” (T. R., 33). 
Thereupon the Commissioner of Patents, on January 
28, 1916, sent a copy of said letter and affidavit to 
Phillips, Van Everen & Fish, in which he stated, 

“The concession of priority referred to in the 
letter is dated November 7, 1912, and was tiled 
November 11, 1912. The signature thereto is ap¬ 
parently that of Mr. Briggs. 

“1 write to ask for any statement which you 
wish to make in response to the statement in Mr. 
Briggs’ letter and affidavit.” (T. R., 33.) 

Under date of January 31, 1916, Phillips, Van 
Everen & Fish acknowledged the letter and said, “We 
have no statement which we wish to make in response 
to the statement in Mr. Briggs’ letter and affidavit.” 
(T. R., 34.) 

Briggs Reissue A pplication. 

On March 15, 1916, Briggs filed an application for 
reissue of Briggs patent No. 1,098,011 (T. R., 175). 
The relevant parts of this reissue application are re¬ 
produced in the Transcript of Record beginning on 
page 175. The tiling date of the reissue application 
appears from the file wrapper (T. R., 175) to be 
March 15, 1916. This application asserted a defect 
in the original patent to consist in the omission of 
claims 2, 5, 6, 8 and 9 (T. R., 176, 177). The appli¬ 
cant failed to present with his application the orig¬ 
inal Letters Patent as is required bv Rule 91 of the 
Rules of Practice and Section 4916 R. S.. and its 




absence was explained by the allegation in Briggs 
supporting affidavit that the United Shoe Machinery 
Company had refused to deliver it to him(T. R., 177). 
This allegation of Briggs is supplemented by a sec¬ 
ond affidavit, in which Briggs states that his attorney, 
Mr. Siggers, wrote to the United Shoe Machinery 
Company requesting the delivery of the patent to him 
and that a letter was received from the Law Depart¬ 
ment of the United Shoe Machinery Company claim¬ 
ing that the invention covered by the patent was the 
property of the United Shoe Machinery Company, 
and, as he says, “by implication refusing to deliver 
the patent in question.” (T. R., 183.) 

On March 20, 1916, the Primary Examiner re¬ 
quired the original patent to be filed in accordance 
with Rule 91, and in the same letter he rejected the 
new claims “in view of the decision of the Examiner 
of Interferences dated November 13, 1912, in inter¬ 
ference proceedings No. 35,033, which decision was 
founded on a written concession of priority filed No¬ 
vember 11,1912, as to the above-mentioned claims and 
signed by the applicant. Applicant is estopped from 
asserting the said claims in a reissue in view of the 
above-mentioned concession of* priority.” (T. R., 
184.) On March 22, 1916, Briggs’ attorneys replied, 
suggesting that the* applicant had satisfied the re¬ 
quirement of the Rule with respect to producing the 
original patent by showing his inability to produce 
it. In this letter, also the applicant made the follow¬ 
ing statement: 

“Applicant recognizes the fact that it is in¬ 
cumbent on him to have the decision of the Ex¬ 
aminer of Interferences in interference No. 
35,033 vacated and set aside, and the concession 
of priority upon which said decision was based 







declai (‘d \ oid. Action will be taken bv the ap¬ 
plicant with this purpose in view” (T. R., 185). 

Theieupon, on March 23, 1916, the Primary Ex- 
aininei iepeat(‘d the requirement to tile the original 
patent, and a second time and finally rejected the 
claims “for the reasons of record” (T. R., 185). Ap- 
paientlv anticipating this final rejection, Briggs, on 
March 21, 1916, filed an appeal to the Board of Ex- 
aminers-in-( liief from the decision of March 23, 
191() ( r. R., 187). It appears from the answer of 
respondent that at the date of the answer, August 8, 
1917, this appeal was still pending, unheard and un¬ 
decided, before the Board of Examiners-in-Chief 
(T. R., 29). The respondent now suggests that the 
decision of the Examiner of Interferences was af¬ 
firmed by the Board of Examiners-in-Chief under 
date of May 10, 1918. 

Briggs First Petition to Reopen. 

Pursuant to the statement of the applicant in his 
letter to the Examiner in the reissue application that 
he recognized the fact that it was incumbent upon 
him to have the decision of the Examiner of Interfer¬ 
ences vacated, Briggs, on April 24, 1916, filed in the 
Patent Office a petition to reopen the interference No. 
35,033. This petition, together with the affidavits of 
Briggs, his daughter Harriet Zuber, Sitterlev, Breeze 
and others, the answering affidavits of Mr. Phillips. 
Mr. Van Everen, Mr. Fish and Miss Richardson, and 
the so-called counter-affidavits of Mr. Briggs and 
his daughter Mrs. Zuber, appear in the Transcript of 
Record beginning on page 34 and running through 
page 54. 

The gravamen of this petition is the following: 




tlw A? ant H, ‘ n .-7 behl S du, y sworn, says 

that the paper filed m the Interference Proceed¬ 
ing No. 3o.033, entitled ‘Concession of Priority* 

and purporting to bear the genuine signature of 
diiiaiit, is a forgery. 

“Affiant never signed said ‘Concession of 
1 lionty nor did he ever authorize anv one to 
Slg . 1 !. fc ‘? m t, <<)r b ' ni - Affiant never saw the paper 

p’V l n nflR a,V ’- if was sh(,wn to him in the 
I atent Office m the file of said Interference Pro¬ 
ceedings No. 35,033 in Washington. 

“Affiant was never asked to sign anv such 
paper by his attorneys in the case, Phillips, Van 
hyeren & Fish, and is wholly ifnorant as to when, 
where and by whom his name was signed to said 
paper and by whom said paper was filed in said 
proceedings.” (T. I?., 35, 36.) 

The affiant further asserted that the concession 
was false in stating that lie conceded priority to Ep- 
plei (T. R., 36). Mrs. Zuber deposes that she is 
positive that no such paper as the concession of prior¬ 
ity was signed by Mr. Briggs on November 7, 1912 
(T. R., 37). Mr. Sitterley and Mr. Breeze testified 
( T. R., 38) Mr. Briggs was in Hasbrouck Heights on 
November 5, and the other deponents (T. R., 39) that 
he was there not only on November 5, but on every 
other day during that week. The Phillips, Van 
Everen and Fish affidavits (T. R., 39, 40, 41, 42. 43 
and 44) relate the circumstances surrounding the in¬ 
terference, the interview with Mr. Briggs on October 
30, 1912, the sending to him of the concession of 
priority with a letter dated November 5,1912, the re¬ 
ceipt of the executed concession and its being mailed 
to the Patent Office in the ordinary course of business 
(T. R., 40). Both Mr. Phillips and Mr. Van Everen 
attest the genuineness of the signature to the conces¬ 
sion, the orderly procedure, the careful investiga- 
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tioiis by counsel, and the transmittal of the concession 
accompanied by a letter of explanation to Briggs and 
the tiling. Also a letter from Mr. Briggs is quoted 
(T. R., 41) dated “island Falls, Me., Aug. 12, 1912,” 
in which he said: 

“1 don’t see where there is any value now in 
the patent for me that l should spend the fair to 
Boston and back, as I am not comeing home untill 
Nov. next.” 

Mr. Briggs statement given on October 30, 1912, is 
set forth in full (T. R., 46, 47, 48) and from this it 
will be observed that he does not claim to have made 
any drawing prior to the date of a certain brown- 
paper drawing in 1906 (T. R., 48). It was explained 
to Mr. Briggs in the letter of November 5 (T. R., 43) 
that Eppler could be corroborated in a date as early 
as June 3,1905, and that inasmuch as he did not make 
any drawing of his device until 1906, and had no 

other documentarv evidence of anv date earlier than 

%■ * 

that, it would be impossible to carry his date back of 
Eppler. Certain letters are referred to in Mr. Phil¬ 
lips ’ affidavit which are printed in the Transcript of 
the Record between page 80 and page 88. It appeal’s 
that Mr. Phillips wrote Briggs under date of August 
6, 1912, informing him of the interference (T. R., 
82), to which Mr. Briggs replied as above indicated 
*(T. R., 83), that Mr. Phillips again wrote Mr. Briggs 
under date of August 30 referring to the investiga¬ 
tions which ho had made respecting Briggs’ dates 
(T. R., 84), and Mr. Briggs replied under date of 
September 1 making certain suggestions as to how 
to go about it to look up the dates, and Mr. Phillips 
again wrote Mr. Briggs under date of October 3. ask¬ 
ing Briggs to be sure to stop in Boston on his way 
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home in order to enable Mr. Phillips to go over the 

“«> T' h *T < T - H, <*>• It appears that Mr. 
«!iggs drawing was dated February 5,1906 fT R 

S'! a,,<l ' h “' Kl-ljlcr had a complete machine assem-’ 
c on March 2d. 1906, and drawings made in the 
early part of 1905 (T. R., 87). 

This petition the Commissioner denied under date 
ot August 1 , 1916. His deeision reads as follows: 


"1 can not accept the statements that the con¬ 
cession of priority was not signed by Briggs. At 
the hearing before the last I had opportunity to 
see Air. Briggs sign his name. While watching 
him 1 had before me the original concession of 
pinii it\ and when he finished his signature I 
said to him that the signature on the concession 
<>t priority was evidently his signature. To this 

a?M, t!“ doili . al or response, but the attorney, 

• Ii. A1 1 1 liken, said that it was not contended that 
the signature was not genuine. Here the matter 
was left. Nothing is presented which alters the 
opinion formed by me at that time. 

“The petition is denied.” (T. r!, 54.) 


From this decision Briggs took an appeal to this 
court. His notice of appeal was dated on or about 
August 14, 1916. Tt was duly filed. On or about 
October 9, 1916, the appellee, Eppler, presented to 
the court a motion to dismiss the appeal. On October 
13, 1916, the court granted the motion and dismissed 
the appeal (T. R., 30). 


Briggs’ Second Petition to Reopen. 

On February 17,1917, Briggs filed his second peti¬ 
tion to the Commissioner to reopen the interference 
No. 35,033. This petition is printed in the record be¬ 
ginning on page 55 and extending through page 78, 


and it consists of a long, argumentative discussion of 
the prior proceedings that were had in this case, and 
attached to it were a copy of the Answer of United 
Shoe Machinery Company in the suit brought by 
Briggs against the company in New York County, 
and a copy of the Briggs-United Shoe Machinery 
Company contract. A hearing was set for Monday, 
May 10, 1917 (T. R., 30). Counsel for the parties 
appeared and presented arguments in support of 
and in opposition to the petition, and on August 8, 
1917, the Commissioner rendered his decision and de¬ 
nied the petition. His opinion is printed on page 78. 
This concludes the history of events leading up to 
the petition for the writ herein. 

Briggs' Petition for Mandamus Herein. 

On September 10, 1917, the petition for the writ 
of mandamus herein was tiled in the court below, and 
on that day an order was issued that the Commis¬ 
sioner of Patents show cause why the writ of man¬ 
damus should not issue, as prayed. This order was 
made returnable October 5, 1917, on which date the 
answer of the Commissioner of Patents was tiled. 
The answer is printed on pages 19 to 31 of the Tran¬ 
script of Record. After a hearing, the court, Mr. 
Chief Justice Covington, handed down a decision 
which was filed January 21, 1918, discharging the 
rule. From the order entered on this opinion (T. R., 
195) the present appeal was prosecuted. 

There are a number of different points which the 
petitioner raises in connection with these proceed¬ 
ings. First will be discussed a number of special 
matters urged bv the petitioner, and then some gen¬ 
eral considerations concerning these points, with a 
view to show the propriety of every act of the re- 
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spondent, and of the United Shoe Machinery Com¬ 
pany, and its counsel, Phillips, Van Everen & Fish. 

( ORRECTNESS OF DECISIONS AND PROCEEDINGS IN THE 

Patent Office. 

The Withdrawal from Issue. 

laking these matters in the order of their dates, 
the petitioner asserts that the withdrawal of the 
Piiggs application from issue by the order dated 
May 8, 1912, was unauthorized by law and in viola¬ 
tion of sections 4885 and 4893 R. S., as a consequence 
of which it should be set aside, he urges. This is, in 
effect, a denial of the authority of the Commissioner 
to withdraw an application from issue after it has 
been allowed. Section 4893 R. S. provides for the 
issue of a patent when the applicant appears to be 
justly entitled to it. Section 4885 R. S. defines the 
period within which the linal fee shall be paid after 
notice of allowance is sent to the applicant. 

There is no statute or rule of the Patent Office for¬ 
bidding the withdrawal of applications from issue 
after allowance. On the contrary, Rule 165 of the 
Rules of Practice of the Patent Office specifically 
provides for the withdrawal of applications from 
issue “for interference. ,: ’ The Patent Office rules 
are made under the authority of Section 483 R. S., 
and they have the force and effect of law in all mat- 

tlie^s relate, f S. ex rel. Stein metz vs. 
Allen, 22 App. T). C.. 56; 104 O. G., 853: 1903 C. D., 
578.) Moreover, it has been the practice of the Pat¬ 
ent Office for years to withdraw applications from 
issue for various purposes. The case of ex parte 
Page and Kransee, 43 O. G., 1455, 1888 C. D, 63, is 
a decision by Mr. Commissioner Hall in which he ad¬ 
verts to circumstances under which an application 
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might or might not be withdrawn from issue. He 
pointed out that there are circumstances in which the 
Office “allows the application to be withdrawn from 
issue and amended.’’ 

The case of ex parte Myers , 49 O. G., 131, 1889 
(\ D., 198, is one granting a petition asking the with¬ 
drawal of an application from issue by Mr. Commis¬ 
sioner Mitchell for the purpose of permitting the ap¬ 
plicant to present two new claims. 

The case of ex parte Simonson, 53 O. G., 1571,1890 
C. D., 177, is another decision by Mr. Commissioner 
Mitchell relating to the withdrawal of applications 
from issue. He said: 


“It is, however, a part of the experience of 
the Patent Office that applications are sometimes 
allowed prematurely, so as to necessitate a with¬ 
drawal from issue for further examination to 
determine whether an applicant is entitled to a 
patent under the law. In other cases the filing of 
an application for the same invention which lias 
already been allowed to another party necessi¬ 
tates a withdrawal of the allowed application 
from the issue for the purposes of an interfer¬ 
ence.” 


A characteristic feature of Briggs’ argument is 
that once the Commissioner has allowed an applica¬ 
tion he may not withdraw it from issue under any 
circumstances, but, on the other hand, that, having 
decided the interference and the patents having been 
granted, he may reopen the interference as a matter 
of course! 

The rule regarding withdrawal has the force of a 
statute (R. S., IT. S., Section 483), and all of the 
statutes, of course, must be read in pari materia . The 
Commissioner must grant the patent to the first in- 






veiitor and for a patentable invention, in so far as he 
can do so; and until the patent is granted the appli¬ 
cation is within his control, to grant or not to grant, 
as his judgment may determine in view of the statu¬ 
tory bars and requirements. 

Notice to Briggs of Declaration of Interference. 

The petitioner contends that the Eppler vs. it rices 
interference No. 35,033 was instituted and conducted 
in violation of Section 4904 R. S., without notice 
served by the Commissioner on petitioner Briggs, 
and that such interference is therefore void. ? 

Section 4904 R. S. requires the Commissioner, 
when he declares an interference, to “give notice 
thereof to the applicants, or applicant and patentee, 
as the case may be.” In declaring the Eppler vs. 
Briggs interference, Briggs was notified, first, by a 
notice in care of his attorneys under date of .Tilly 10, 
1912 (T. R., 90), who, in turn, under date of August 
6, 1912, notified Mr. Briggs of this interference by 
letter addressed to him at Island Falls, Maine (T. R„ 
82). Under date of August 12,1912, Mr. Briggs ac¬ 
knowledged this letter (T. R., 83). Mr. Briggs was 
further notified by mailing a copy to him direct at 
the address given by him in the petition aecompanv- 
ing his application, which, by reference to Respond¬ 
ent’s Exhibit E, Briggs Application, and particu¬ 
larly to the petition printed on page 101, T. R., is 
found to be 443 Albany Street, Boston, Mass. The 
fact that this notice was sent to Briggs is ascertained 
by a notation on the interference notice ‘‘July (J, 
1912, copy to applicant.” (T. R., 90„) This is con¬ 
firmed by the letter of the Examiner of Interferences 
dated August 1,1912, reciting the fact that the notice 
sent to Briggs had been returned undelivered (T. R. 
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92). The Commissioner could do no more than to 
mail the notice to applicant at the address given by 
him in his petition, and if that address was not one 
at which he could receive mail, no fault mav be im- 
puted to the Commissioner for that reason. As a 
matter of tact, however, applicant received notice 
^ the declaration ot the interference and acknowl¬ 
edged such notice in his letter above referred to, and 
was manifestly indifferent to it, as he said he did not 
see where there was any value now in the patent for 
him that he should spend the fare to Boston and back, 
as he was not going home until the following Novem¬ 
ber (T. B., 83). Moreover, the Patent Office rules 
provide that “official letters will only be sent to the 
post-office address of the inventor unless he shall 
otherwise direct.” (Rule 6.) Briggs, therefore, not 
only had the actual notice, but he had the notice re¬ 
quired bv the rules. 


Briggs J\ncir If is Attorneys mid Eppler’s Attorneys 

Were the Scone. 

Briggs Was Notified . 

The petitioner will assert that the interference pro¬ 
ceedings are void because, as he claims, Briggs was 
not notified that his attorneys were also the attorneys 
of Eppler, claiming that Rule 96 of Patent Office 
rules was violated by reason of this fact. The last 
paragraph of Rule 96 reads as follows: 

“Whenever it shall be found that two or more 
parties whose interests are in conflict are rep¬ 
resented by the same attorney, the Examiner 
shall notify each of said principal parties and 
also the attorney of this fact.” 
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Pursuant to the provisions of this rule, the parties 
and the attorney were notified of this fact. (See Re¬ 
spondent’s Exhibit E, Paper No. 13, referred to in 
the list of contents of the application, T. R., 122, at 
the end of which appear the following words “Under 
the provision of Rule 97 [now 96] applicant is in¬ 
formed that the attorneys in the above application 
are also the attorneys for the conflicting party.”) 
This paper is not printed in Respondent’s Exhibit E, 
on page 120, T. R., for the reason stated, that it is 
identical with the paper printed in Respondent’s Ex¬ 
hibit D (T. R„ 92). 

No Rule to Prevent. 

Not only were the parties notified of this fact, but 
there is no rule which prevents attorneys from repre¬ 
senting both sides to an interference, nor is there any 
impropriety in it where, as in this case, the inven¬ 
tions of botli parties belong to one individual, which 
here was the United Shoe Machinery Company. The 
court below found as follows: 

“Neither the Revised Statutes nor the Rule of 
Practice of the Patent Office prohibit the same 
attorneys from representing both parties to an 
interference proceeding.” (T. R„ 191.) 

No Conflict of Interest. 

It will be urged that there was a conflict of inter¬ 
ests between Eppler and Briggs. There was no such 
conflict. Both Eppler applications were assigned to 
the United Shoe Machinery Company at the time 
they were filed (T. R., 129, 149, and petition, T. R., 
8), and Briggs was under obligations by virtue of 
section (5) of his contract (T. R., 18) to assign his 
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application to the company, and this can not be de¬ 
nied by the petitioner. In his brief in the court be¬ 
low, the petitioner said, “The record shows that if 
this patent was issued to Briggs he, under his con¬ 
tract with the company, was bound to assign it to the 
company.’’ 

Therefore the company owned the legal title to the 
Eppler application, and it owned the equitable title 
to the Briggs application, and the attorneys, in prose¬ 
cuting these applicatins, simply represented the in¬ 
terests of the United Shoe Machinery Company, ex¬ 
actly as stated by Mr. Phillips in his affidavit,—“My 
tirm acted as counsel for that company in the prose¬ 
cution of both cases.’ (T. R., 40.) But, notwith¬ 
standing the identity of interests, counsel took pains 
to see to it that the patent issued to the first inventor 
—to see to it that the company got a valid patent for 
the invention in controversy (T. R.. 41). Mr. Howe, 
counsel for the company, gave instructions to investi¬ 
gate the facts, to submit them to Briggs and 

“see if he is willing to abide by the decision 
which we may come to as to priority. If Briggs 
is not satisfied with this arrangement, then either 
the Briggs application or the Eppler application 
can be turned over to an outside attorney and a 
regular interference prosecuted in the Patent 
Office to determine the question of priority.” 
(T. R„ 44.) 

No Conflict of Inventors. 

Not only was there no conflict of interests, but 
there was no conflict of inventors, for Briggs had 
refused to return to Boston until November for the 
purpose of attending to the matter, and there is no 
reason apparent upon the record why any contest 
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should have been conducted between the parties for 
determining the question of priority. Under these 
circumstances, there was no reason why the attorneys 
should not represent both applications—no reason 
either in ethics or law. 

The precise procedure in this case was adopted by 
many practitioners prior to the adoption of Rule 94 
of the Patent Office, which, in cases of the common 
ownership of several applications containing con¬ 
flicting claims, requires, before an interference be de¬ 
clared, the applicants to show cause why the claims 
should not be eliminated from all but one of the ap¬ 
plications. 

The Interference Judgment Was Right. 

The petitioner prays that the judgment in the in- 
tei ference No. 35,033 be set aside. Aside from any 
light to a mandamus, in the first place, in order to set 
aside a judgment, it ought to be made to appear that 
the judgment was wrong. An examination of the evi¬ 
dence in this case will, it is believed, carry thorough 
conviction that the judgment was correct. The inter¬ 
ference was decided upon a written concession of 
priority. This concession of priority (T. R., 
98) was signed by Henry Briggs, and filed 
in the Patent Office, and having been filed, it 
was acted upon by the Office and judgment was en¬ 
tered in favor of Eppler. The judgment recites 
(T. R., 99) that the concession was found to comply 
with the requirement of Rule 125. It is pointed out 
that it was not witnessed, and that it does not appear 
where it was signed, but it was entitled in the inter¬ 
ference and signed bv the inventor, and that is all 
that is required by the rule. The only attack made 
upon this concession of priority is the naked allega- 
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tion that it is a forgery. Its genuineness is now de¬ 
nied by Briggs. There are no facts stated in any 
place in the record which tend to support Briggs in 
his denial of the genuineness of his signature to the 
concession of priority. A comparison of the signa¬ 
ture on the concession with the signatures of the ap¬ 
plication would convince any person that it was gen¬ 
uine. Moreover, the Commissioner himself, in his de¬ 
cision dated August 1. 1916 (T. R., 54), says that at 
one time he had opportunity to see Mr. Briggs sign 
his name and he goes on to say— 

“While watching him 1 had before me the 
original concession of priority, and when he fin¬ 
ished his signature I said to him that the signa¬ 
ture on the concession of priority was evidently 
his signature. To this he made no denial or re¬ 
sponse, but the attorney, Mr. Milliken, said it 
was not contended that the signature was not 
genuine. Here the matter was left. Nothing is 
presented which alters the opinion formed by me 
at that time.” (T. R., 54.) 

Moreover, the surrounding circumstances point to 
the genuineness of the paper. The attorneys present 
the carbon copy of a letter of transmittal of the con¬ 
cession of priority to Briggs with the request that he 
sign it and return it( T. R., 87). Mr. Phillips says 
that the concession of priority was sent to Briggs and 
was returned to Mr. Phillips- office, and mailed to the 
Patent Office in the ordinary course of business 
(T. R., 40), and this is confirmed by the affidavit of 
Mr. Van Everen (T. R., 42). Moreover, Mr. Phillips 
and Mr. Van Everen both say (T. R., 40, 42) that the 
signature on the concession is Briggs’ signature. 
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Not Only Does the Concession of Priority Completely 
Dispose of the Pretensions of the Petitioner, But 
if the Parties Had Been Put to Their Proofs, 
and the Allegations of the Record Were Proved, 
Epplet Must he Adjudged the Prior Inventor. 

■Briggs when he made his “Statement” in reply to 
questions at the attorney’s office on October 30, 1912 

(1. K., 40-48), thought he was to swear to the facts 
he recited (T. R., 49). 

this was intended to be the basis of a sworn pre¬ 
liminary statement, but the preliminary statement 
was not filed, because to have done so would have 
been futile, would have put an unnecessary burden 
on the Patent Office and would have simply delayed 
the issuance of a patent to the one who clearly ap¬ 
peared to be the first inventor. 

Eppler did file sworn statements of the history of 
his invention. His sworn preliminary statement ap¬ 
pears at page 95, T. R. But he did more than that. 
The Examiner had rejected the claims for the sub¬ 
ject-matter subsequently involved in the interference 
between Briggs and Eppler (T. R., 158). 

Eppler thereupon filed an affidavit under Rule 75 
of Patent Office practice in which he showed that he 
had completed the invention by making and using 
a machine of which he filed a photograph prior to 
April 17,1907, that is, prior to the earliest date he had 
to overcome by a satisfactory showing (T. R., 160, 
161). The Examiner decided that the photograph of 
the machine and the sworn description were sufficient 
and he subsequently declared the interference includ¬ 
ing those claims (T. R., 88-94). 

In accordance with the custom Eppler proved the 
making and use of the machine “prior to April 17, 
1907,” that is, prior to the earliest date of the filing 





of the applications for the patents cited against his 
claims. His prima facie proofs in this matter were 
within five months of the filing by Briggs. The sub¬ 
sequent sworn preliminary statement of Eppler, the 
examination of the records by his counsel (T. R., 40) 
and the letter to Briggs from counsel (T. R., 43) show 
that the actual reduction to practice by Eppler ante¬ 
dated the Briggs application. 

Eppler, in his sworn preliminary statement, alleged 
conception March 15, 1905, and reduction to practice 
on or about the 28tli day of March, 1906 (T. R., 95). 
Eppler had some detail drawings dated May, 1905, 
and Mr. Phillips stated that lie had no doubt Eppler 
could be corroborated in as early a date of disclosure 
and drawings as June 3, 1905 (T. R., 87). Eppler’s 
machine was a large, complicated sewing machine. 
His parent application matured into patent No. 
1,108,560, the drawings of which required 8 sheets 
for illustrating it (T. R., 131). Remembering that 
the drawings were begun in May or June, 1905, and 
that he had the complete machine assembled on 
March 28, 1906 fT. R., 86), it is to be presumed, in 
view of the complexity and size of the machine, that 
he was continuously engaged in building his machine 
from June, 1905. until the completion of his machine 
in March, 1906. 

Now, referring to Briggs’ dates, we have a very dis¬ 
tinct picture of what he would be able to prove in the 
statement which he gave to Mr. Phillips on October 
30, 1912 (T. R., 461, and which he thought was to be 
a sworn statement. He claimed conception in March 
or April. 1902, and an oral disclosure to Mr. Meyer 
during that year. Mr. Briggs’ attention was directed 
to a drawing made by Mr. Crossman in 1906, and he 
says that there were no drawings whatever to the 
best of his recollection made prior to that time. Mr. 
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Phillips had been able to find nothing earlier. His 
office had “proceeded to make the most careful inves- 
tigations of all documentary and physical proofs 
which would have any bearing on the question of 
priority of invention as between these two inventors. 
Written reports were made on these investigations 
by my associates which I personally and carefully 
examined. I also interviewed both Eppler and 
Briggs personally” (T. R., 40). The affidavit of 
Messrs. Phillips, Van Everen and Fish and the 
stenographer who took down the questions and 
answers of the “Statement” (T. R., 39-48) completely 
cover this phase of the case and in themselves com¬ 
pletely answer the inexcusably baseless and reckless 
assertions and charges of the petitioner. 

If there had been any doubt on the part of the 
owner of these inventions as to which was the appli¬ 
cation upon which a valid patent could be based one 
of the applications would have been turned over to 
other attorneys to contest the interference (T. R., 
43,44). 

Briggs then says that his earliest drawing was the 
Crossman drawing. He also says that he had no doc¬ 
umentary proof of any date back of that 1906 draw¬ 
ing (T. R., 47). Now, the Briggs drawing was dated 
February 5, 1906 (T. R., 86), that is, February 5, 
1906, was the date upon which Crossman began the 
making of Briggs’ drawings. So, although Briggs 
might have had a conception prior to Eppler, there 
would be no way of proving it and, certainly, no way 
of proving disclosure prior to the time when he began 
the Crossman drawing in February, 1906. There¬ 
fore, Eppler, who had drawings made in 1905 and the 
machine completed in March, 1906, would, if all these 
sworn facts had been proved, have been adjudged the 
prior inventor. 









Briggs” Brief. 


Some comments on the brief for Briggs, following 
it in order, mav serve also as a summary to this brief. 

On page 2 of the Briggs’ brief is what appears *•' 
be a digest of his reasons for appeal. 

His first reason is that the Commissioner failed to 
serve notice of the interference on Briggs as required 
by the statute. He seems to be laboring under the 
impression that no interference can be decided unless 
a formal notice of the interference is proved to have 
been handed by the Commissioner to the party. Of 
course, no such impossible requirement appears in 
any statute or any rule. Moreover, as has been shown, 
Briggs was not only notified, but was repeatedly 
notified and discussed the interference with counsel. 

The second reason was that Briggs was not notified 
under Rule 96 that the same attorneys “were at¬ 
tempting to represent both parties.” This would be 
immaterial, if true, but the record as cited shows that 
Briggs knew all about the relations of the counsel 

and the parties. 

To the same effect is the third paragraph of Briggs’ 
brief on page 2. 

The fourth reason on page 2 of Briggs’ brief re¬ 
lates to the concession of priority. This has been 
fully discussed herein and it is shown that the papei 
was filed in exact accordance with the requirements 
of the Rules of Practice. Briggs’ counsel now says, 
speaking of this paper, “appellant denounces as false 

and forged.” 

There is not a scintilla of evidence to support this. 
On the contrary, the sworn statements of all the coun¬ 
sel, the carbon copy of the letter transmitting the con¬ 
cession to Briggs, the affidavits of those familiar with 
his signature (T. R., 40, 42), the Commissioner’s de- 
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cision reciting Briggs’ failure when questioned to 
maintain his assertion of forgery or to deny his sig¬ 
nature to the concession, the acceptance and the 
action of the Patent Office upon the concession,—all 

go to show beyond a question that the concession was 
genuine. 

lhat Mr. Briggs, having later concluded or been 
led to belie\ e that he had a claim tor a great amount 
of money against the United Shoe Machinery Com¬ 
pany, should “denounce” his own signature upon the 
paper and then put the same signature on the de¬ 
nouncing paper that was on the concession of prior- 
ity, may be attributed either to a failure of memory 

tei \ eai s, or to the frailty of human nature under 
temptation. 

On page 3 of Briggs’ brief it is said that the acts 
complained of are not acts left to the judgment or 
discretion of the Commissioner; but on page 4 of the 
brief it is said, “We nowwhere in our petition for 
this mandamus attack the jurisdiction of the Com¬ 
missioner.’’ Then following, on page 4 of Briggs’ 
brief, it is said, “On the contrary, we not only recog¬ 
nize that jurisdiction, but we expressly claim it was 
his duty to open it.’’ That is to say, so far as any¬ 
thing can be made out from these curious arguments 
of the Briggs’ brief, it was the Commissioner’s single 
duty to decide in favor of Briggs. The matter was 
presented to him and he decided against Briggs. 
Having lost, Briggs appealed to this court. This 
court would not hear him and he now says, in effect, 
that if he can not be heard upon a direct appeal he 
will be heard upon appeal by the simple expedient 
of coming to this court through the Supreme Court 
of the District of Columbia. 

On page 3 of the Briggs’ brief it is said that the 
Commissioner “never had jurisdiction over Briggs 









in the interference because, though having notified 
Briggs’ attorneys of record, and Briggs having been 
not only formally notified at the address he gave, but 
repeatedly notified by the attorneys, the Commis¬ 
sioner could take no further action in the case, and 
Mr. Briggs, because he was not at the address he gave 
the Commissioner, was free to come back years later 
and after the ]>atents had been granted and assert 
that because the additional notice (not required by 
the statute but provided for by the Patent Office as a 
matter of precaution in case the attorney’s notice 
should not be received), had not been received, the 
whole matter should be reopened and he should be 
granted forthwith a reissued patent. 

The various points referred to on page 5 are imma¬ 
terial, if true, and are not true. On that page Briggs’ 
counsel thinks that the lower court decided the case 
on “an entire misconception of our complaint.” It 
needs but a casual inspection of the decision of the 
lower court to see how absurd is this suggestion. 

On page 6 of Briggs’ brief it is said that the claims 


were put in the Eppler application “for the very pur¬ 
pose of securing this interference decision.” This 
was the plain duty of the attorneys in endeavoring 
to secure a valid patent for their client who owned the 
inventions of both Eppler and Briggs. 

At the bottom of page 6 of Briggs’ brief is a chaT - 
acteristic criticism to the effect that the attornevs 

V 

were writing Briggs on the very day they said they 
did not know his address. The attorneys did not 
know the address of Briggs. He was supposed to be 
on a hunting trip in Maine. They endeavored to find 
it, and, believing they had found his temporary ad¬ 
dress, wrote to Briggs, and the correspondence 
shows that Mr. Briggs thoroughly understood the 



35 


subject-matter of the interference, who was his op¬ 
ponent, and the fact that this was being done, not in 
his personal interest, but in the interest of the com¬ 
pany who owned the invention. 

The statement at the bottom of page 7 of Briggs’ 
brief that Briggs believed these attorneys were act¬ 
ing for him as his attorneys is not true in essence, 
ihev were technically the attorneys of Mr. Briggs 
but really the attorneys for the United Shoe Machin¬ 
ery ( ompany. It was that company which under the 
arrangement with Briggs had paid for the prepara¬ 
tion and prosecution of the application and to whom 
the invention belonged, as has repeatedly been ad¬ 
mitted by Briggs and his counsel. Briggs did not 
retain or employ them. He went to them because 
they were the attorneys of the company. 

At the top of page 9. Briggs’ brief refers to the 
Statement” bv Briggs as an “off-hand statement 
lorn Briggs. "Vet this is the statement that was 
made after several weeks’ prior notice to Briggs and 
the correspondence regarding it, and the statement 
which Briggs thought he was to make oath to. 

One of the curiously inverted arguments of Briggs 
is found on page 10. Referring to the concession, he 
argues, “If not signed there in Boston, the signature 
is a forgery.” That is, if Briggs had signed it in 
Boston, as he at first thought he had, it would not have 
been a forgery; but having signed it in Hasbrouck 
Heights it was a forgery because his daughter didn’t 
lemembcr it after some years. Briggs was indiffer¬ 
ent about the matter then as shown in his letter 
quoted in the Briggs’ brief on page 20. 

Another inversion is on page 11. The thought that 
Briggs and his daughter had perjured themselves is 
“abhorrent,” but the thought that counsel of high 









36 


reputation, representing their clients’ interests and 
with no possible motive and against the interests of 
their clients had committed forgery is not abhorrent, 
though “there is nothing in this record to warrant it.” 

Briggs’ counsel in the brief at page 13 disposes of 
any possible motive the company or the counsel could 
have had for any such proceeding. It is there stated 
in the Briggs’ brief that the contract related to two 
patents issued October 18, 1901, and was to run until 
October 18, 1918: and that Briggs had been paid 
$10,000 in cash and his royalty up to and including 
Januarv, 1910. Briggs now, by some inverted reason¬ 
ing, takes up a later application, the patent upon 
which, granted in 1912, expires in 1929, and proposes 
to reconstitute and amend the contract which related 
solely to two specific patents, bv extending it and 
making it apply in the royalty clause to the patent 
granted upon the application which was in interfer¬ 
ence with Eppler. 

Because Mr. Briggs has worked out or has imbibed 
some theory of his relations with the United Shoe 
Machinery Company which he thinks will entitle him 
"at once" to $60,000 (and perhaps more ultimately) 
is no reason why the counsel who represented the 
owners of the inventions of Briggs and Eppler should 
have had any such extraordinary notion. The facts 
of the matter are plain. It is admitted by Briggs 
that both of the inventions which were in interfer¬ 
ence belong to the company. The contract, as ad¬ 
mitted by Briggs in his brief on page 13. related to 
two patents (And see T. R., 16 and 27.) The public 
records show that these two patents related to specific 
parts of a shoe sewing machine. The patent No. 
684,537 was for an improvement in awl actuating 
mechanisms while the patent No. 684,538 was for an 
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improvement in shoe sewing machines. A superficial 
examination of the specific claims of that patent 
shows that they were for a thread-engaging device 
giving an uninterrupted yielding and gradually in¬ 
creasing resistance. The applications of Briggs and 
Eppler in interference related to improvements in 
back rests and back gages of welt guide mechanism 
as evidenced by the title to Eppler’s patent (T. R., 
169), that is, to another specific feature which, while 
under the terms of the contract “applicable” to the 
machine which the company had been manufacturing 
had no relation to the inventions of the two patents 
which were the basis of the royalty clause contract. 
Mr. Briggs under that contract, and in view of the 
payment of $10,000 and the other considerations, 
agieed to assign to the company his future improve¬ 
ments in sewing machines which should be “appli¬ 
cable” to the machine on which these two other in¬ 
ventions were to be used. 

That is to say, here were three distinct inventions, 
A, B and C. Because the company, having discon¬ 
tinued A and B, proposed to use 6 which they had 
bought, Briggs now claims, as a long-after-thought, 
that the company should pay him royalties for all ma¬ 
chines containing C because it promised and did pay 
him royalties for all machines containing A and B. 
The absurdity of this is apparent, for by such a con¬ 
struction Briggs would have an indefinite and inde¬ 
terminate contract extending further and further as 
each separate patent was granted instead of as ad¬ 
mitted by his counsel on page 13, terminating on Oc¬ 
tober 18, 1918, with the patents because of which the 

contract was made and upon which the rovalties were 
paid. 

It is, perhaps, not necessary that the respondent 
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should discuss this point herein, but it is desired to 
show the court how baseless and reckless are the as¬ 
sertions of the petitioner, and that counsel for the 
company could have had no motive for resorting to 
such a clumsy and senseless crime as forgery. 

The history of the invention as recited on page 14 
of Briggs’ brief is not the record history. It does 
not cover the history of the invention as related to the 
interference and as specifically and carefully recited 
in this brief at pages 29-31. 

On pages 20 and 21 of Briggs’ brief two letters are 
opposed which of themselves show the real facts re¬ 
garding the notice to Briggs, his knowledge of the 
subject-matter involved, and his indifference to the 
invention which he knew belonged to the company. 

He had been an inventor for twenty vears and had 

* » 

been a party to a number of interferences (T. R., 41). 
lie understood the situation, and he, obviously came 
to Boston to make his “Statement” because he was 
on his wav home. Bevond that he wrote only a brief 
letter (see Briggs’ brief, pp. 20, 21). 

The general inaccuracy of the Briggs’ brief and of 
the Briggs’ statements is well illustrated by the op¬ 
posing citations from cases of the Supreme Court on 
pages 26 and 27. Neither of these quotations is cor¬ 
rect. An illustration of this inaccuracy may be found 
in the following quotation from the Duncan Townsite 
Co. case in which the clauses in italics are omitted 
from the quotation given on page 27 of the Briggs’ 
brief: 

“Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
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rujht, but in the exercise of a sound judicial dis¬ 
cretion. It issues to remedy a wrong, not to pro¬ 
mote one; to compel the performance of a duty 
which ought to be performed, not to direct an 
net irlucli unit work a public or private mischief 
or will be within the strict letter of the law but 
in disregard of its spirit. Although classed as a 
legal remedy, its issuance is largely controlled 
by equitable principles.” (245 IT. S., 312.) 


Bh loos' Case is Rightly Concluded. 


The court has no doubt observed that the Commis¬ 
sioner of Patents was twice petitioned by the appel¬ 
lant to set aside the judgment in this interference, 
and that the Commissioner twice refused to do so. 
These hearings were after full presentation of affida¬ 
vits and hearing of counsel and consideration of 
briefs, deliberately, judicially arrived at. In the de¬ 
cision on the first petition the Commissioner directly 
repudiated the contention that the concession of 
priority was not signed by Briggs (T. R., 54); on the 
second hearing, the Commissioner again denied the 
petition to set aside the judgment (T. R., 78). 

From the foregoing consideration of the facts in 
the case, wholly irrespective of any question of man¬ 
damus, it appears that Briggs had his day in court in 
the interference: that he conceded priority and 
waived appeal, whereupon judgment was entered in 
favor of Eppler; and that he acquiesced in this judg¬ 
ment and took no further steps in the matter until 
he brought a petition, as a part of his reissue appli¬ 
cation, to reopen the interference, alleging the con¬ 
cession to be a forgery. This petition, after due con¬ 
sideration by the Commissioner, was denied. A sec¬ 
ond petition to the Commissioner to reopen was like- 
vise denied. The concession of priority was signed 
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by Briggs. It was made in accordance with the facts. 
The petitions to the Commissioner to reopen the in¬ 
terference sought and obtained the judicial decision 
of that officer on a matter entrusted to his care. 
Every action of the Commissioner of the Patent Of¬ 
fice having been correct and right, the proceedings 
should not be disturbed upon any grounds. 

We come now to consider more fully whether a pe¬ 
tition for mandamus would lie, as a matter of law, 
and, for the convenience of the court, we have cited 
and discussed the principal cases which have estab¬ 
lished the limitations upon this extraordinary 
remedv. 

The Law of Mandamus. 

This court has frequently been called upon to pass 
upon cases involving the law of mandamus, and par¬ 
ticularly in connection with petitions for mandamus 
directed to the Commissioner of Patents, and the 
court has repeatedly affirmed the rule that a manda¬ 
mus will not lie to control the action of an executive 
officer of the government where he is called upon to 
exercise discretion or judgment, even where those 
duties require an interpretation of law, nor where 
there is some other adequate remedy, nor where there 
is no remedy, and never to secure a review 01 * as a 
substitute for appeal or writ of error. 

The leading case, of course, on mandamus, is Mar - 
bury vs. Madison, 1 Cranch, 137, in which the court 
found “a plain case for a mandamus” to compel the 
head of a department to do a certain ministerial act, 
distinguishing from cases wherein “executive discre¬ 
tion is to be exercised,” in which cases “any applica¬ 
tion to a court to control in any respect his conduct 
would be rejected without hesitation (171).” The 
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writ was denied, the court finding want of jurisdic¬ 
tion because of the unconstitutionality of the act pur¬ 
porting to confer it. The principles announced in 
this case have been followed without deviation by the 
many cases on mandamus since' decided bv that court, 
as, for example, in the ruling cases of KetuJall vs. 
I . S. ex tel. Stokes, 12 Peters, 524,9 L. ed., 1181, and 
Decatur vs. Paulding, 14 Peters, 497, 10 L. ed., 559, 
as presented by that court in V. S. ex rel Dunlap vs 
Black, 128 IT. S., 40. 32 L. ed.. 354. 356. 

Coining now more particularly to cases where, like 
this, a mandamus has been sought to compel a certain 
action by the Commissioner of Patents, we find that 
there appear to be only three wherein the writ of 
mandamus has been granted. The first case is that of 
Butterworth vs. 11. S. ex rel. Hoe, 112 U. S., 50, 
holding that the Secretary of the Interior could not 
review or direct the judicial discretion of the Com¬ 
missioner of Patents. The second case was of Stein- 
metz, U. S. ex rel. vs. Allen, 192 U. S., 543, 48 L. ed., 
555, holding that an applicant may appeal from a re¬ 
quirement of division. 

The third case, and the only one deciding a ques¬ 
tion similar to that here presented, is the case of U. S. 
ex rel. Newcomb Motor Co. vs. Moore, decided by this 
court in 1908, and reported in 30 App. D. C., 464; 
1908 C. lb. 332: 133 O. 0., 1680. After a decision 
of the Patent Office dissolving the interference and 
the failure of the unsuccessful party to prosecute an 
appeal from such decision, it was held that the Com¬ 
missioner was precluded to direct a readjudication 
of the question as to whether or not the defeated 
party had a right to make the claims of the issue of 
the interference, and the writ was issued commanding 
the Commissioner to vacate an order reopening an 
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interference when the issue had been determined by 
the statutory tribunal and proceedings had been 
taken in consequence. 

This case is one of peculiar interest here. Its rea¬ 
soning and the principle announced are in accord 
with the case of Noble vs, Union River Logging Co,, 
147 U. S., 165 (1893), where land having been platted 
and the property vested in a railroad company by the 
Secretary of the Interior it was held that a succeed¬ 
ing Secretary could not reopen the case and revoke 
the grant. 

If the Commissioner of Patents in the case now 
before this court had reopened the interference he 
would have been exceeding bis power, and a writ of 
mandamus must have been granted the owner of the 
patents upon the authority of the Newcomb Motor 
case. 

It is now proposed to advert briefly to some of the 
cases wherein the writ has been denied, and because 
of its close resemblance to the case at bar, attention 
is first directed to the case of Moore vs. U. S, ex re/, 
Lindmark, 1909 C. I)., 483; 149 O. G., 310; 33 App. 
I). C., 597. The Lindmark case came to this court on 
appeal from an order granted by the Supreme Court 
of the District of Columbia granting a mandamus 
commanding the Commissioner to vacate a decision 
rendered in an interference proceeding. The decision 
sought to be vacated was one denying a petition to 
reopen an interference for the purpose of taking fur¬ 
ther testimony. This court held that a mandamus 
would not lie. 

There are a number of cases in which the Supreme 
Court and this court have denied petitions for man¬ 
damus which arose from decisions of the Commis- 
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sioner in interference proceedings in the Patent 
Office: 


Moore os. 1. S. ex rel. Colburn, 40 App. D. 0., 
201; 1913 C. D., 398; 191 0. G., 293. 

Ewing vs. L. S. ex rel. Fou ler Car Co., 244 
U. 8., 1. 

U. S. ex rel. Doubley vs. Ewing, 42 App. D. 0., 
170; 203 0. G., 003; 1914 C. D., 180. 

I'. S. ex rel. Seott is. Moore, 39 App. D. C.. 39; 

180 O. G., 007; 1912 C. I)., 513. 

I . S. ex rel. Trussed Concrete Steel Co. vs. 
Ewing, 42 App. 0. 0.. 179; 203 O. G., 931; 
1914 G. IX, 194. 


Moore vs. V. S. ex ref. Chott, 40 App. D. C., 591; 
1913 C. IX, 427; 192 O. G., 520; was a case where this 
court reversed an order of the Supreme Court of the 
District of Columbia ordering the issuance of a writ 
of mandamus to compel the Commissioner “to issue 
a patent to the relator.” 

V. S. ex red. South Carolina vs. Seymour, 2 App. 
D. C., 240; 60 O. G., 1167; 1894 C. D., 174 ; was a case 
decided by this court on a mandamus sought by the 
State of South Carolina to compel the registration of 
a trade-mark in which this court held that 4 ‘the 
duties imposed upon the Commissioner of Patents 
by the Trade-Mark Act are not ministerial, but that 
their proper discharge requires the exercise of judg¬ 
ment and discretion, and that therefore his action 
can not be controlled in this proceeding.’’ 

Mandamus was refused to compel the registration 
of a trade-mark in the case of Allen vs. U. S. ex rel. 
The Regina Music Box Co., 1903 C. D.. 615; 105 
O. G., 747; 22 App. D. C., 271. 

A mandamus to compel the registration of a label 
was denied by this court in the case of U. S. ex rel . 
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Lincoln Highway Association vs. Ewing, 1915 C. D., 
94; 213 O. G., 749; 42 App. D. C., 508. 

In the case of Holloway vs. Whiteley, 4 Wall., 522, 
the Supreme Court of the United States intimated 
that a mandamus would lie to compel the Commis¬ 
sioner to allow an appeal, but the order granting the 
mandamus to compel the Commissioner to examine 
the application—which had already been done was 
reversed. 

The case of U. S. ex rel. Lang vs. Moore, 1911 C. D., 
443; 172 O. G., 834; 37 App. D. C., 493; was one where 
a claim not substantially different from a previous 
claim was rejected, and the rejection was held to be 
final by the Commissioner. A petition to compel the 
Commissioner to order a re-examination of the ap¬ 
plication was denied. 

An order to compel permission to inspect certain 
application files was denied by this court in the case 
of Moore vs. U. S. ex rel. Boyer , 1909 C. D., 276; 
138 O. G., 530; 32 App. IX C., 243. 

A mandamus was sought in the case of U. S. ex rel. 
Bernardin vs. Buell 172 U. S., 576, to compel the 
Commissioner to take a certain action notwithstand¬ 
ing the adverse decision of this court. The validity 
of the Act creating this court was drawn in question. 
Its validity was upheld by this court (10 App. D. C., 
294) and the decision was affirmed by the Supreme 

Court. 

Petitions for mandamus have been granted in a 
few cases directed to various heads of departments, 
such as the following: 

lJ. S. ex rel. McBride vs. Schurz, 102 U. S., 
378: 

Ballinger vs. V. S. ex rel. Frost , 216 U. S.. 
240; 
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G arfield vs. U. S. ex rel. Goldsby, 211 U. S., 
249. 

U. S. ex rel. Ihmlnp vs. Black, 128 U. S., 40; 
and 

Kendall vs. Li. .S’, ex rel. Stokes, 12 Peters, 524. 

In each of these cases no further authority to con¬ 
sider or decide any question remained to be exer¬ 
cised. the only duties to be performed were minis¬ 
terial; thus, in the McBride and Ballinger cases, 
there was simply involved the delivery of a land pat¬ 
ent; in the (iarfield case the action of the Secretary 
in stiiking the relator *s name from the rolls of an 
Indian tribe was without authority of law, and he 
was entitled to be restored to the status he occupied 
before the order was made. In the Dunlap case (or 
one of the cases reported under this title) the Com¬ 
missioner of Pensions refused to carry out the deci¬ 
sion of the Secretary of the Interior, and the rule was 
granted to show cause. In the Kendall case a purely 
ministerial act was required to be performed by the 
Postmaster-General to credit the relators with the 
amount awarded by the Solicitor of the Treasurv. 

In the case of U. S. ex rel. International Contract¬ 
ing Co. vs. Lam out;, 155 U. S., 303, a mandamus 
against the Secretary of War was denied. 

In Brashear vs. Mason, 6 Howard, 92, and Decatur 
vs. Paulding, 14 Peters, 497, mandamuses against the 
Secretary of the Navy were denied. 

In the case of TJ. S. ex rel. Bcdtield vs. Window , 

137 U. S., 636, and U. S. ex rel. Goodrich vs. Guthrie, 

17 Howard, 284, mandamuses were denied against 

the Secretarv of the Treasurv. 

*' %/ 

Mandamuses were denied against the Secretary of 
the Interior in the following cases: 
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V. S. ex rel. Ness es. Fisher, 223 U. S., 683; 
V. S. c.r rel. Kniyht es. Lane, 228 U. S., 6: 
Lane es. V. S. er rel. Mickadiet, 241 U. S., 
201; and 

U. S. ex eel. Hiereside Oil Co. es. Hitchcock, 
190 1J. S., 316. 


In U. S. ex ref. Cox es. McGarrahan, 9 Wall., 298, 
a mandamus to be directed to the Commissioner of 
the General Land Office was denied. 

In V. S. ex ref. Tucker es. Seaman, 17 Howard, 
225, a mandamus was denied against the Superin¬ 
tendent of Public Printing. 

In U. S. es. Lynch, 137 U. S., 280, a mandamus was 
denied against the Fourth Auditor of the Treasury. 

In Kimberlin es. Commission to Five Civilized 
Tribes, 104 Fed., 653, a mandamus was denied 
against the Commission of the Five Civilized Tribes. 

In all of these eases against public officers, the pe¬ 
titions for mandamus were denied upon the ground 
that the decision of the officers sought to be abro¬ 
gated was one requiring the exercise under the law 
of his judgment and discretion. 

In similar manner numerous applications for man¬ 
damus have been denied directed to various courts. 

See— 


Ex parte llardina, 219 V. S., 363; 

American Construction Co. es. Jacksonville , 
Tampa <f* Key West Hail tray Co.. 148 V. S , 
372: 

Ex parte Baltimore <(• Ohio H. H. Co.. 108 
U. S., 566: 

Ex parte Hail may Company, 103 U. S.. 794: 
Ex parte Neirman, 14 Wall., 152: 

Ex parte Hoe. 234 I T . S., 70: 

In re Key. 189 U. S., 84: 

Ex parte First National Bank. 228 V. S.. 516. 
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lilt similai ity of cases arising upon a bill in equity 
is such as to make relevant a considerable number 
ot cases wherein an injunction has been denied seek¬ 
ing to compel certain decisions bv various officers of 
the government. Thus in Mississippi vs. Johnson, 
4 W all., 475, it was sought to enjoin the President of 
the United States from the performance of certain 
duties prescribed by law; in Georgia vs. Stanton, ti 
W all., 50, it was sought to restrain the Secretary of 
War and others from carrying into execution the 
provisions of the reconstruction acts; in Gaines vs. 
Thompson, 7 Wall., 347, an injunction against the 
Secretary of the Interior was denied; in Litchfield vs. 
Register, 9 Wall., 575, an injunction against the Reg¬ 
ister and Receiver of the United States Land Office 
at Fort Dodge, Iowa, was denied; in American 
School of Magnetic Healing vs. McAnnulty, 102 
Fed. Rep., 565, a rule upon the Postmaster at 
Aeiada, Mo., to show cause why an injunction should 
not issue, was discharged. 


In all of the foregoing cases in which an injunction 
was sought to restrain an officer of the government 
from the performance of an act prescribed by law, 
the injunction was denied upon the grand that the' 
officer exercised a judicial or quasi-judicial function 
in arriving at the decision sought to be vacated or 
alteied. In fact, the only conspicuous case in which 
an injunction was granted was that of Noble vs. 
Union River Logging Co., 147 U. S., 165, previously 
discussed, in which an injunction was granted to 
prevent an unlawful act, that is, to restrain the Sec¬ 
retary of the Interior from revoking a decision of a 

former Secretarv. 

%■ 


Appl\ ing flip law of these cases to the cs.se at bar, 
we find that a mandamus will not lie to compel the 
Commissioner of Patents to reopen an interference 





to set aside the judgment therein, or to set aside an 
order instituting the interference and an order with¬ 
drawing an application from the issue files, nor to 
compel the Commissioner to reissue to the petitioner 
rhe patent sought by the reissue application. 

The Commissioner twice heard the petitioner’s 
prayer to reopen the interference, and twice denied 
such prayer. The Commissioner twice refused to set 
aside the judgment of priority rendered in favor of 
Eppler, and, in effect, twice refused to set aside the 
order instituting the interference proceedings and 
withdrawing the application from the issue files. As 
to the grant of a reissue patent to the petitioner, a 
mandamus will not lie to compel this, because an ap¬ 
peal will lie from the Commissioner’s refusal, and 
so far as from the record appears, it has only been 
refused by the Examiner of Interferences up to the 
bringing of the petition for the mandamus. From 
this refusal by the Examiner, appeals, as a matter of 
right, lie to the Board of Examiners-in-Chief, from 
an adverse decision of that Board to the Commis¬ 
sioners in person, and from an adverse decision of 
the Commissioner to this court. To order the Com¬ 
missioner now to reissue the patent, would clearly 
contemplate the short-circuiting of the Patent Office 
—it would, in effect, permit an appeal directly from 
the adverse decision of the Primary Examiner to the 
Supreme Court of the District of Columbia. In the 
language of Mr. Chief Justice Waite, delivering the 
opinion of the court in cjt parte Baltimore <k Ohio 
Railroad Co., 108 IT. S., 566, “It has been often held 
that mandamus can not be used to perform the office 
of a writ of error.” To similar effect were the de¬ 
cisions, both earlier and later, in the following cases: 
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Ex parte Railway Co., 103 U. S., 794- 
American Construction Co. vs. Jacksonville, 
& Ke!f 11 est Kail way Co., 148 U. S. 

o12 .; * 

In re Key, 189 L T . S., 84; 

U \f r eX ™ L l KaaMty as. Ewing, 42 App. D. C., 

176 5 1914 C. D., 186; 203 O. G„ 603; and 
many others. 


Moreover, it is clear that the petition to reopen 
the Eppler vs. Briggs interference is but a part of 
the application to reissue the Briggs patent, and not¬ 
withstanding the denial by the Commissioner of the 
petitions to reopen this interference, appeals upon 
the main case to which these petitions to reopen are 
merely ancillary may be taken as a matter of right, 
and therefore, under the familiar rule that a manda¬ 
mus will not lie where the petitioner has a right of ap¬ 
peal, it is apparent that the mandamus will not lie in 
this ease. 

Upon all the authorities, the decision appealed 
from should be affirmed. 

Walter F. Rogers, 
Horace Van Everen. 

October 7, 1918. 



